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2 Tuesday, August 6, 1996 9:05 ajn. 

3 THE COURT Good morning. 

4 MR. WILNER. Good morning. 

5 THE COURT. Are you ready to proceed, 

6 Mr. Wdner? 

7 MR. WILNER. Yes, Your Honor. 

8 THE COURT. Mr. Prichard? 

9 MR, PRICHARD; if we can just have one 

10 short matter we can take up at side bar. 

11 THE COURT All right 

12 (Side-bar, Court and counsel, reported) 

13 MR. PRICHARD Good morning. Judge 

14 THE COURT Good morning 

15 MR PRICHARD Just wanted to bring to 

16 the court's attention — I know yesterday 

17 Mr Wilner liad indicated tliat lie might have a 

18 rebuttal witness for today. I think we had 

19 indicated we thought we would finish certainly 

20 with our evidence today. As of eleven last night 

21 when 1 left, 1 had not heard from Mr. Wilner as to 

22 the identity or whether or not they intended to 

23 call a witness or witnesses today 

24 And we're concerned about trying to get 

25 this case moved along, but we’re also concerned 
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1 that without knowing who then rebuttal witness or 

2 witnesses are that our defense will be prejudiced 

3 by that fact I think yesterday Mr. W liner 

4 indicated that he was trying to do some 

5 scheduling, had a problem, whatever. We think we 

6 should be given some notice, consistent with the 

7 way we have both conducted ourselves throughout 

8 the trial 1 think day before notice of witnesses 

9 to be called — 

10 MR. WILNER. Your Honor, I don't wish — 

i I I told defense counsel I may call Dr. Feingold to 

12 the stand. I may call Dr. Mills. I do not wish 

13 to maVr furtlcr disclosure because I feel it may 

14 affect the way they try their case. At the time 

15 that I decide to either put one of these witnesses 

16 on or not, then I will hear what — if 1 didn't 

17 give proper notice, I'm willing to argue tliat at 

18 that time. But I'm — I feel that 1 do not wish 

19 to disclose any further my intents, if any, on 

20 rebuttal at this time. 

21 THE COURT: I'm not aware of any 

22 authority that requires the disclosure, and I 

23 believe my authority is limited to determining 

24 whether or not, once disclosed, rebuttal is 

25 appropriate. So we shall see. 
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1 MR. PRICHARD, welt, I agree. Your 

2 Honor, other than the fact that all witnesses do 

3 have to be disclosed initially. I'm assuming 

I A you're referring to disclosed prior to the day 

5 before they come on the stand. 

6 THE COURT Right I presume that any 

7 rebuttal witnesses will have been previously 

8 disclosed, although as I understand the rules it 

9 depends on whether the witness could reasonably be 

10 anticipated — 

1 1 MR. PRICHARD Yeah. 

12 THE COURT - given the subject matter 

13 of the case. But that's a detail I hope we don't 

14 have to descend to. 

15 MR. PRICHARD Well, I can't - 

16 THE COURT if this is a motion, 

17 Mr. Prichard, to have me disclose who he's going 

18 to call for his rebuttal witnesses, it's denied. 

19 MR. PRICHARD Denied. Your Honor, I 

20 didn't want to have another denial of motions on 

21 the record this morning, but the list is quite 

22 long. However, 1 did wish to bring it to tlie 

23 Court's attention that we feel like with this, not 

24 shell game, but certainly who is going to jump out 

25 of the woodwork at the last minute, could work to 
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1 THE COURT: All right Mr. Forte, bring 

2 the jury in, please. 

3 (Jury present) 

4 THE COURT: Please be seated 

5 Mr. WUner, are you ready to proceed? 

6 MR. WILNER: Yes, Your HonOT. 

7 THE COURT: Mr. Riley? 

8 MR RILEY- Yes, Your Honor, we are. 

9 THE COURT- Doctor, if you would retake 

10 the stand, please. 

11 Good morning. 

12 THE WITNESS Good morning. Your Honor. 

13 THE COURT Doctor, I'll remind you that 

14 you remain under oath. 

15 THE WITNESS Yes, SIX. 

16 THE COURT Mr. Wdner. 

17 MR WILNER May it please the Court 

18 THE COURT Yes, sir. 

19 JOHN W THOMPSON, MJ3„ 

20 having been previously produced and first duly 

21 sworn as a witness, testified as follows: 

22 CROSS-EXAMINATION (Continued) 

23 BY MR WILNER 

24 Q Dr. Thompson, good morning 

25 A Good morning 
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1 our detriment and our prejudice A detriment and 

2 prejudice that has not been foist upon their case 

3 or our case to date with respect to the disclosure 

4 of witnesses That's the point I’m making We 

5 have a separate argument indeed once tlcy disclose 

6 as to whether or not rebuttal would be proper at 

7 all 

8 What I'm concerned about is, Your Honor, 

9 is that if we rest our case at 2 00 and their 

10 witness appears on the doorstep at 2:15, the 

11 economy of the case, the desire to get this case 

12 over with might make it difficult to allow the 

13 Court to give us sufficient time to prepare for 

14 rebuttal testimony in the event that rebuttal 

15 testimony is deemed appropriate. And so it's 

16 that, trying to avoid the emergency, let's get 

17 this case other with to our detriment, that I'm 

18 trying to avoid and certainly to have the Court 

19 to. 

20 THE COURT I appreciate the alerting 

2] Thank you. 

22 (Side-bar conference is concluded) 

23 THE COURT. Are you ready to proceed, 

24 Mr. Wiliter? 

25 MR. wilner Yes, Your Honor. 
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1 Q Did you have a chance to discuss your 

2 testimony with the attorneys that hired you last 

3 night? 

4 a I did discuss issues with them 

5 concerning my testimony and my opinions. 

6 Q And did you have a chance to do any 

7 further research on the areas that we talked about 

8 briefly? 

9 a No, I did not 

10 Q I notice you have the package insert 

1 1 that Dr. Feingold designed in front of you? 

12 A Yes. 

13 Q Did you have a chance to look through 

14 that in greater detail? 

15 A Yes, I did look through this. 

16 Q And so this would have been the second 

17 day that you've had possession of that; right? 

18 a Yes. 

19 Q Did you have occasion to look through 

20 any of the other documents that you had just 

21 received cm Sunday? 

22 A I didn’t rereview those, no. 

23 Q Okay. Did you have a chance, when you 

24 looked at the, the package insert that 

25 Dr. Feingold had designed, did you have a chance 
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1 A Yes. 

2 Q And how many of the people who use 

3 heroin on a daily basis are addicted? 

4 A A good percentage as well. 

5 Q Okay. Larger, larger than — certainly 

6 more than half; right? 

7 A Yes 

8 Q I mean, you're not going to sit here and 

9 say that people who use heroin every day aren't 

10 addicted to it? 

11 A No If they use heroin every day and 

12 then they also meet the other criteria that we 

13 discussed yesterday, then they would be described 

14 as someone who is dependent 

15 Q Are heroin addicts motivated to quit? 

16 A It depends on the individual and what 

17 their, you know, personal risks and the things 

18 that tliey are looking at, at tliat particular time, 

19 whether they are motivated 

20 Q And do they — what is the success rate 

21 for stopping heroin use 7 

22 A The success rate for stopping lerom 

23 use? 

24 Q Sure 

25 A It depends on the population. Some 
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1 certain level of treatment And individuals who 

2 use nicotine on a daily basis do not require a 

3 certain level of treatment They are not 

4 intoxicated and they do not get into the same 

5 kinds of difficulties that people who use nicotine 

6 on a daily basis do. 

7 So I sec a difference between those. 

8 That's the distinction that was made in the '64 

9 report, and I think that distinction carries 

10 through today, although it's not defined in that, 

11 in that particular way. 

12 Q Well, we'll talk about what the modern 

13 literature is. I just want to get your position 

14 here. I want you to say — tell us how many 

15 people who use nicotine on a daily basis are 

16 addicted, according to Dr. Thompson. 

17 A Who use nicotine on a daily basis? 

18 Q Affirmative. 

19 A Right 1 don't think people are 

20 addicted when they use nicotine. 

21 Q Zero 7 None? 

22 a Right By definition that they have to 

23 be intoxicated or they have to be impaired. 

24 Q Zero 7 

25 a To the extent that other people are 
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i populations have shown that there's a reasonable 

l Q All right So then what you're telling 

2 success rate Some of the Vietnam veterans who 

2 us is that nobody who smokes, nobody who — no 

3 came over who were using heroin overseas and then 

3 consumer of cigarette products, nobody who uses 

4 came back, many of them were able to stop using. 

4 nicotine in the United States is addicted 

5 And there was a large percentage of them who were 

5 according to Dr. Thompson? 

6 able to stop using. 

6 A I don’t see that as the same thing as 

7 0 So even though it may be addictive, you 

7 those other disorders, that's what I tried to 

8 could stiU stop? 

8 describe. 

9 A Yes. 

9 Q Can you answer yes or no? I want to get 

10 Q Now, let's go to nicotine. And let me 

10 this absolutely clear. Zero in the whole country 

1 1 get this straight What — how many people who 

11 are addicted, according to Dr. Thompson; right? 

12 use nicotine daily are, in your opinion, addicted? 

12 A I think that that would be a hard thing 

13 A How many people are addicted in the 

1 3 to say that zero people are addicted, but 1 — 

14 sense that they become intoxicated every day? I 

14 Q Well, let's not quibble. Doctor. Did 

15 don't think any of them arc addicted in the sense 

15 you say zero before? 

1 6 they become intoxicated every day. 

16 A By the criteria that I described, I 

1 7 Q All right. So your definition of 

17 don't see people meeting that criteria. 

18 addiction requires intoxication? 

18 Q And the criteria — so let's — I want 

19 A Certainly the definition in 1964 

19 to get you - get you to commit to this, if you 

20 required intoxication. 

20 would; or if you want to change what you said, I 

21 Q Well, wait a minute. 1964. Is that 

21 want to give you the opportunity to change it. 

, 22 where your — your practice is in 1964? 

22 A Ub-buh (affirmative). 

' 23 A No, sir. But my — what I see every day 

23 Q You are willing to come into court and 

24 is that people who have serious disorders and use 

24 say that thae is no person in these United States 

25 drugs such as heroin and cocaine, they require a 

25 who is addicted to nicotine? 
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1 MR. RiLEY; Your Honor, he's answered 

2 the question. 

3 THE COURT Ovemiled- 

4 A Again, the — you're using one 

5 definition and I'm using another definition. What 

6 I'm — what I'm trying to say is that those are 

7 qualitatively different things. And people who 

8 have demonstrated a lot of symptoms and use 

9 nicotine, I think it would be sometime — it would 

10 be difficult to say that zero people may be 

11 dependent on that or may be addicted to that, but 

12 1 don't see it as the same thing on a day-to-day 

1 3 basis with the patients that 1 deal with. 

14 Q The same thing as what? 

15 A As use of heroin or use of cocaine and 

1 6 the problems that those things cause. 

17 Q Oh, I get it. So you're saying that 

18 because nicotine is not licrom that it can't be 

19 addictive 7 

20 A No, 1 didn’t say that it can't be 

21 addictive. I said that those two t hing s are 

22 different. Those two sets of people, those two 

23 populations are different in the way people who 

24 use cigarettes on a daily basis do not become 

25 impaired or do not become intoxicated, do not 
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1 become unable to deal with reality or deal with 

2 the issues that they are dealing with on a daily 

3 basis, and 1 see that as different Whether you 

4 call it addiction or you call it dependence or you 

5 mix those definitions up, I think those things arc 

6 different. They are qualitatively different. 

7 Q I understand you keep saying they are 

8 different from heroin. And although I mentioned 

9 heroin a little bit, just to give us a context — 

10 A Uh-huh (affirmative) 

It Q — I don’t want you to understand from 

12 any of my questions that I'm limiting my 

13 discussion of addiction to heroin addiction; do 

14 you understand that? 

15 A Yeah. 

16 Q I want it to be clear in my question. 

17 A Yeah. 

18 Q And I — and I want to sec if we can 

19 agree or if we can clearly get your position, 

20 whatever it is. And every — when I've asked you, 

21 you've kind of talked about, well, they are 

22 different or not different. Tell me directly how 

23 many people in the United States, as a percentage 

24 of regular cigarette smokers, are addicted to 

25 nicotine Tell me directly 


VOL. XD, 8/6/96 


Page 3283 

1 MR. RILEY Your Honor, 1 object to tlie 

2 preamble to the question. 

3 THE WITNESS You want — can you ask me 

4 the question again. I'm sorry. 

5 THE COURT overruled. 

6 A How many people in the United States are 

7 addicted by whatever definition I use? 

8 Q I'm asking for your. Dr. Thompson's 

9 definition today, if you can give it 

10 A I've already tried to explain that 

11 Q All right. I understand you've tried to 

12 explain Now what I want to do is try to get you 

13 to tell me how many people are addicted to 

14 nicotine under your definition. 

15 A I would find very few people, I think. 

16 addicted to nicotine under my definition. Okay. 

17 Other people might find a whole host of people 

18 addicted to nicotine depending on what tbeii 

19 definition is And that's what I talked about 

20 yesterday. That the definition is highly variable 

21 depending on how you interpret it 

22 If you want to interpret it liberally, 

23 you fit all tlie people in. If you want to 

24 interpret it conservatively, you fit very few 

25 people in So I don't see people having the same 
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1 lands of problems and tlie same kinds of 

2 difficulties, so I would interpret it more 

3 conservatively 

4 Q Right You want to be — you want to 

5 interpret the definition conservatively; right? 

6 A That's the way 1 do it. I mean, that's 

7 what 1 see every day. If I see people come in and 

8 they are having problems and they are having 

9 difficulties and I need to treat them and put them 

10 in tlie hospital because of cocaine or because of 

11 heroin, I see that as a different thing than 

12 individuals who are smoking, where I can — 

13 Q Sure 

14 A — where they can self-quit and they can 

15 do things on their own where I don't have to 

16 hospitalize them. I don't see where there's a 

17 problem with that That's what I said. 

18 Q You don't treat them for lung cancer; do 

19 you? 

20 A 1 do not treat people for lung cancer, 

21 that is very true. 

22 Q So when tliey come in in big trouble 

23 because they have a disease which has taken away 

24 their life, you wouldn't be the one that would see 

25 them? 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. 


Page 3281 - Page 3284 


httD://leaacv.library.ucsf.e@ai!trd^kt)flgaQQ^pcli{t.industr ydocuments.ucsf.edu/docs/shgl0001 





CARTER VS. B&W _VOL. XII, 8/6/96 


Page 3285 

1 a No, I would not 

2 Q So the cigarette smokers you see, they 

3 haven't gotten into big trouble yet, evidently; 

4 right? 

5 A They haven't gotten into big trouble. I 

6 see mostly those individuals who use other drugs; 

7 okay? Cigarette smokers wlio have gotten into big 

8 trouble — i don't routinely see people who have 

9 lung cancer, that's right. I've said tliat 

10 Q All right And you said very few people 

11 in the country are addicted to nicotine under your 

12 definition Have we got that straight finally? 

1 3 a Yes. 

14 Q All right And very few means you've 

15 never seen one? 

16 A I haven't diagnosed one in my office or 

17 in the setting that I work in, someone that I felt 

18 that was addicted to nicotine in the same way that 

19 they were addicted to other drugs. 

20 Q WclL, now we're starting to add — are 

21 you saying, really, that your definition of 

22 addiction to nicotine is the same as the addiction 

23 to other drugs 9 That's the kind of addiction you 

24 require; right? 

25 a Yes 
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1 A (Nods head affirmatively) 

2 q So of people who drink alcohol, let's 

3 say, at all, how many are addicted? 

4 a I think you would find that that number 

5 would vary, but it would be a low percentage, like 

6 five to ten percent compared to the number of 

7 people who drink. 

8 Q Is it possible to use alcohol in a way 

9 that does not appear to you to be harmful? 

10 A Yes. 

11 Q Is it possible to use heroin in a way 

12 that appears not to be harmful? 

13 A I think it would be difficult to do 

14 that, but it's possible. 

15 Q Is it possible to use nicotine in a way 

1 6 that is not harmful? 

17 A Yes. 

18 Q Oh, okay. Harmful to you; right? 

19 Harmful — harmful talking as a psychiatrist now; 

20 right? 

21 A Yes, not harmful talking as smoking 

22 cigarettes I don't think anybody should smoke 

23 cigarettes I think that if s a dangerous thing 

24 for people to do I wouldn't recommend that 

25 people smoke cigarettes And many people have 

Page 3286 

1 Q Okay. So when wc think of addiction to 

2 other drugs, I mean, the popular nouon is 

3 somebody with a needle in his arm, rolling around 

4 the street, that’s the kind of thing you're 

5 talking about? 

6 A No, not necessarily with a needle in his 

7 arm, rolling around the street There are, there 

8 are individuals at various levels that would meet 

9 criteria for a heroin dependence or for an alcohol 

10 dependence disorder that wouldn't be rolling 

11 around on the street They would have — you 

12 would go through the criteria for those in the 

13 DSM-lv and try and see if they met those 

1 4 criteria. If they did, then you would have an 

15 idea of the level of treatment that you needed. 

16 Q Well, we will go through DSM-IV in just 

17 a minute, but let me just get this straight What 

18 about alcohol, since you mentioned alcohol. 

19 How — how many of — how many people who use 

20 alcohol at all — well, I wrote ETOH. That's 

21 abbreviation for alcohol, okay. ETOH, alcohol. 

22 a Yeah. 

23 Q How many — let's take the whole 

24 country. I'm just curious because you treat 

25 people who use alcohol too much; right? 
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1 recommended that no cigarettes at all is the 

2 safest way to go. For me that would be true, I 

3 would think that if you smoke, stop smoking. If 

4 you haven't smoked, then don't start smoking 

5 because of the health risks associated with it 

6 But that's different than the drug itself, 

7 nicotine. Those two are combined together, I 

8 understand that 

9 Q So is there, is there a large section, 

10 segment of the population that uses nicotine 

11 that's not connected with smoking cigarettes or 

12 other forms of tobacco? 

13 A No. 

14 Q I mean, we don't have people who shoot 

15 up nicotine in this country very much; right? 

16 A No. And we don't have people going to 

17 the store trying to buy Nicorette gum left and 

18 right, either. So I don't think it's the same 

19 thing as those other kinds of hard-core controlled 

20 drugs. 

21 Q Oh, you mean because the gum doesn't 

22 give the same flash in the brain as the smoke that 

23 you think that that’s, that that proves that 

24 nicotine is not addictive? 

25 A No. 
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1 Q Oh, okay. Because the uptake rate of 

2 nicotine into the central nervous system is vastly 

3 different for the gum than it is for the 

4 inhalation of the smoke; right? 

5 A Yes, that’s true. 

6 Q You weren't just trying to tell us that 

7 because people don’t abuse Nicorette or nicotine 

8 gum that that proves that mco&nc is not an 

9 addictive drug; right? 

in A No, 1 haven't said that 

11 Q All right So let me get back to this. 

J2 Of the people who use alcohol daily, how many are 

1 3 addicted 7 

M A I think, again, you would have to go 

15 through the diagnostic criteria and diagnose that 

16 person as alcohol dependent, like I described 

17 yesterday. 

18 Q Well, how many in the population? 

19 A I just gave you that number, I thought 

20 Q Well, you said five percent of people 

21 who use it at all Well, how about people who use 

22 it every day 7 Do you have a number 7 

23 A No, I wouldn’t be able to guess how many 

24 people who use it every day 

25 Q Okay 
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1 MR. WILNER. I’ll withdraw the preamble, 

2 Your Honor. I apologize. 

3 THE COURT All right 

4 A 1 - 

5 Q Can you answer the question simply? 

6 I’ll try to make it as simple as I can. Your 

7 definition of addiction does not include nicotine; 

8 true or false or you can’t say? 

9 a I dunk die definition of dependence as 

10 it is today does include nicotine in that 

11 definition. Okay. I don’t know that 1 have my 

J2 definition of addiction There are definitions of 

13 addiction and dependence that have been 

14 promulgated from 1964 and before to now. I don't 

15 have a specific definition, I do think that the 

16 definition in 1964 clearly distinguishes between 

17 drugs that are more likely to be addicting than 

18 those that are not 

19 Q I thought you said that you required 

20 intoxication for your definition of addiction 

21 A And that's — 

22 Q Do you — 

23 a Intoxication is what the definition in 

24 1964 was. 

25 Q Yes 
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1 A 1 would say that probably a reasonable 

l A Right 

2 percentage of those might be 

2 Q And that's the definition you arc 

3 Q Okay. Now, let me, let me ask you about 

3 applying here as an expert in court when you give 

4 modem medicine a little bit. As I understand it. 

4 us an opinion on whether nicotine is addictive, 

5 your definition of addiction does not include 

5 right? 

6 nicotine; fair to say 7 

6 A Right 

7 A Hmm 1 think, again, that we’re mixing 

7 Q Right So under that definition. 

8 terms, and I don't really see the kinds of 

8 because nicotine doesn't intoxicate like alcohol. 

9 patients that I see m my hospital that have 

9 it can't be addictive; right? 

10 troubles with other drugs having the same lands of 

10 A That's — 1 just talked about that 

11 difficulties with smoking cigarettes. They are 

1J before. I think I've answered that to the best — 

12 able to function, they are able to think and they 

12 Q Is It - 

13 are able to have rational behavior. 

13 A — of my ability. 

14 Q Well, Doctor, I don't mean to be 

14 Q Was 1 right? Help me clear this up. 

15 disrespectful, but I don't really care who you see 

15 Doctor, please. Is that — is not — is that 

16 in your mental health institution. What I’m 

16 correct what I just asked you? 

17 asking you about is the people in this country — 

17 A I think I've tried to explain that as 

18 A Uh-huh (affirmative) 

18 well as I can that if you — the people who use 

19 Q — who smoke cigarettes and may be dying 

19 nicotine would not likely be in a definition that 

20 from the effects. So let me ask you, in view of 

20 I would endorse. So if that helps you out — I 

21 that, your definition of addiction does not 

21 hope it does. I hope it helps out for the jury to 

22 include nicotine; fair to say? 

22 understand tliaL 

23 MR. RILEY. Your Honor, I object and 

23 Q Not likely to be in a definition that 

24 move to strike the preamble to the question. 

24 you would endorse. Okay. The people who use 

25 THE COURT Sustained. 

25 nicotine were not likely to be in a definition, I 
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1 guess you mean of addiction, that you would 

J preliminary stuff because I want to ask you bow 

2 endorse; fair? 

2 your opinions agree or disagree with this 

3 A Correct 

3 publication done in 1988. 

4 Q Okay And, basically, that definition 

4 A Okay. 

5 that you would endorse is the 1964 definition 

5 q So on iii is in — the preface begins by 

6 which includes — which requires intoxication? 

6 saying actions of nicotine. All tobacco products 

7 a Yes 

7 contain substantial amounts of nicotine. Do you 

8 Q Okay. Now, you have — you were given, 

8 agree with that? 

9 as part of this case, the 1988 Surgeon General's 

9 A Yes, they do contain nicotine. 

10 report; right? 

10 Q Do you know anything about individual 

11 a Yes. 

11 cigarettes? 

12 Q And have you had a chanoe to look 

12 A As far as the individual amounts, I know 

13 through it7 

13 that there's a varying amount between the two. 

M a Yes, 1 have 

14 that there are low-tar cigarettes and high-tar 

15 Q Have you done any independent study of 

15 cigarettes; but I'm cot an expert in cigarette 

IS it? 

16 manufacturing, no. 

17 a I've looked at some of the articles that 

17 Q Well, I mean, did Brown & Williamson 

18 are included in the report 

IS tell you about its brands when they hired you on 

19 Q Okay. And the title of this whole 

19 this case? 

20 report, which is 500, 600 and some pages, is 

20 A No, I didn't talk to them about their 

21 nicotine addiction? 

21 brands I was asked to evaluate Mr. Carter's 

22 a Yes 

22 motivation, and so that's what I was looking at 

23 Q Trite7 

23 Q Well, wouldn’t — w r hcn you are 

24 A That's correct. 

24 evaluating somebody for whether they are addicted 

25 Q Which is really a title that you would 

25 to a drug, don't you want to know how much of the 
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1 not use, right? 

1 drug they have taken? 

2 a No, I wouldn't use that title, that 

2 A Yes 

3 particular title 

3 Q All nght. Well, how much of the drug 

4 Q How long have you been in practice? 

4 or whatever you want to — do you call nicotine a 

5 a I've been practicing psychiatry for 

5 drug? 

6 about six years and medicine for about ten 

6 A Nicotine is a drug, yes 

7 Q Six years psychiatry? 

7 Q All right How much of the drug of 

8 A Yes 

8 nicotine did Mr. Carter take into his body in the 

9 Q Okay Let's go through this just, just 

9 year 1950, when he smoked one and a half packs to 

10 very briefly because 1 know you've read the whole 

10 two packs a day of Lucky Strike cigarettes 

I ) report, haven't you? 

1 1 manufactured by Brown & Williamson? How much? 

12 A Yes. 

12 A I don't know. 

13 Q You have the w'hole report? 

13 Q You don't know? 

N a Yes 

14 a No. 

15 0 And how many, how many citations to 

15 Q Can you give us an estimate? 

16 establish medical articles arc there in this 

16 A I would imagine — I don't know. I 

17 report, roughly? 

17 couldn't — I don't want to guess. 

18 A I imagine there are thousands. 

18 Q Well, wasn't, wasn't the dose, the 

19 Q Okay. How many doctors were consulted 

19 amount of drug in the body something that you need 

20 in putting this report together? 

20 to know to analyze whether somebody has been 

21 A There are hundreds of doctors consulted. 

21 affected by that dose, by that — I'm sorry, by 

22 Q Were you consulted? 

22 that drug? 

23 A No, I was not 

23 A Yes, there are other ways, however, to 

24 Q All right Let's start, if we might, on 

24 evaluate that His behavior on a daily basts is 

25 page iii and we'll go through some of this 

25 the most reliable way to evaluate that and that's 
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1 how we make diagnoses, by his everyday behavior. 

2 Q So - 

3 A Whether he was taking that much in or 

4 not, he was still behaving in a rational way. He 

5 was functioning well at his job. He was making 

6 decisions every day to do things that required 

7 high intellectual capacity. He was able to do 

8 those things, and it was that which I was 

9 evaluating and that's what really the diagnosis is 

10 about, is about a person's behavior. These are 

11 behavioral 

12 Q Dr Thompson, let me try and ask you 

13 questions and maybe we can stay on the point 

14 because wc'rc going to be here a long time. 

15 MR. RILEY Your Honor, may the witness 

16 be permitted to finish his answer? 

17 MR wilner We move to strike that 

18 answer as not responsive just in the interest of 

19 time 

20 THE COURT All right. Why don't you 

21 repeat the question. 

22 MR WILNER. Thank you. 

23 Q Dr Thompson, my question was very 

24 simple Did you tell me, just a few minutes ago 

25 or a few seconds ago, that in evaluating somebody 
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1 a No, because the issues are issues of his 

2 behavior. Those are the primary issues. 

3 q So for other drugs you say it matters 

4 how much you take, but for nicotine, who cares? 

5 a Well, for other drugs the behaviors are 

6 important as well. In fact, the diagnoses are 

7 made by behaviors as well 

8 Q So you don't, so you don't care how much 

9 heroin someone takes in evaluating whether they 

10 are heroin dependent; right? 

11 A No, I didn't say that I didn't care how 

12 much they took. 

13 Q Will you say one way or another whether 

14 you care how much nicotine they get? 

15 a If a person smokes and smokes a certain 

1 6 amount per day over a number of years, you can 

17 look at that behavior and contrast that behavior 

18 with the use of other drugs. It's not that I 

19 don't care about that, but to figure out how much 

20 nicotine he was getting every single day of his 

21 life throughout the course of his 40-year history 

22 would be almost impossible to do. 

23 Q It would? 

24 A But I don't, I don’t know cigarette 

25 manufacturing and I don’t evaluate those 
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1 for whether they were addicted you wanted to know 

2 the dose of the drug they were taking? 

3 A Yes 

4 Q Didn't you say that? 

5 A If they were taking drugs, other kinds 

6 of drugs, I would want to know thaL 

7 Q But for nicotine you don’t even care 9 

8 A No, I didn’t say I didn't care You 

9 asked what he was taking in 1950 and I haven't 

10 calculated that, so 1 said I haven't calculated 

11 it 

12 Q Oh, you mean it’s just a thing you 

13 haven't gotten around to calculate yet You want 

14 to know it, you just haven't gotten around to it 

15 yet? 

16 A No, it's not - I didn't say I wanted to 

17 know iti I told you that you evaluate these 

18 things behaviorally and how the person acts, as 

19 far as whether they are impaired or not And you 

20 told me that I was not responsive to your question 

21 because I told you you evaluate them behaviorally. 

22 Q Right So now my question is. Doctor, 

23 ls it true that you don't care how much nicotine 

24 Grady Carter got in his Lifetime in making your 

25 diagnosis m front of this court? Doesn't matter? 
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1 particular issues to be able to determine that. 1 

2 know that — 

3 Q Well - 

4 a — from his behavior he was functioning 

5 well. He was doing things at work. He was making 

6 high-level decisions while he was smoking. And he 

7 enjoyed smoking and the effects, that it helped 

8 him. 

9 Q Thank you for that. Doctor. Thank you 

10 very much. But let’s get back to what I asked you 

11 about - 

12 A Uh-huh (affirmative). 

13 Q — which is how much nicotine did he 

14 get. Now, you said that you would have to 

15 calculate it; right? 

16 A 1 said I don't know bow much nicotine he 

17 had. 

18 Q AH right. 

19 MR RILEY: Your Honor — 

20 THE COURT Mr. Riley. 

21 MR RILEY: I object Move to strike 

22 the comment, the argument m front of Mr. Wilner's 

23 questions, the preamble to the question. I think 

24 it - 

25 MR WILNER I’ll withdraw the preamble. 
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1 Your Honor, in the interest of time. 

1 right? 

2 THE COURT All right Thank you. 

2 A Yes. 

3 Q Now, Dr. Thompson, I'm concerned about 

3 Q I mean, if you don't inhale, you don't 

4 this dose issue. I want to ask you some more 

4 get nearly as much because the mouth doesn't 

5 questions about it, if 1 might 

5 absorb nearly as well as the lungs; right? 

6 A Okay. 

6 A Yes. 

7 Q Do you believe that all cigarettes are 

7 Q And the lungs, in fact, have such 

8 alike when it comes to dosing people with the drug 

8 surface area that you get this transfer into the 

9 nicotine 7 

9 blood so fast, right? 

10 A That all cigarettes are alike? I 

10 A From what T understand, yes. 

11 believe that people can take in nicotine with 

11 Q So a person can affect how much nicotine 

12 every, with every cigarette that they smoke, that 

12 they get by how deeply or how much they inhale; 

13 it rapidly goes to their brain and that it — and 

13 right? 

14 different things happen from that point on. How 

14 A Yes. 

15 much exactly they get from each cigarette, I don’t 

15 Q And, in addition, isn't it true that a 

16 know That’s not something that I’ve studied 

16 person can affect how much nicotine they get from 

17 Q Well, 1 didn’t ask you exactly. My — 

17 a cigarette by how much of the cigarette they 

18 I — I’m sorry if I didn’t ask it corrccdy. Do 

18 smoke? 

19 you believe that all cigarettes are alike, yes or 

19 A From what I understand, yes. 

20 no or you don’t know 7 

20 Q Now, did you evaluate — now, these are 

21 A No. 1 don’t believe that ah cigarettes 

21 behavioral things, right? 

22 are alike, but I — 

22 A How much Mr. Carter smoked or inhaled 

23 Q So some may have more nicotine than 

23 each time he smoked a cigarette? 

24 others; right 7 

24 Q Sure. 

25 A Some may, yes 

25 A Yes, those arc behaviors 
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l Q Did you ask the Brown & Williamson 

1 Q Isn't that something that you are so 

2 company to tell you how their cigarettes compared 

2 interested in, behavior? 

3 to others with respect to how much nicotine they 

3 A Yes 

4 deliver? 

4 Q And so 1 imagine you evaluated this with 

5 A No, I did not. 

5 Mr Carter. Did you ask him all about how much he 

6 MR. RILEY Your Honor, this has been 

6 smoked, how deeply he inhaled and whether he 

7 asked and answered. 

7 smoked the whole cigarette? 

8 A I answered that already 

8 MR. RILEY Your Honor, object to that 

9 Q All right. So you don’t know what 

9 question, the form of the question. He asked him 

to cigarettes Mr Carter smoked in order to determine 

10 whether he asked Mr. Carter. 

! 1 how much nicotine he got; fair 7 

11 MR. WILNER. I'm sony. I withdraw it 

12 A I know that he smoked Lucky Strikes for 

12 I don’t mean that you ever saw Mr. Carter, and I 

13 a long period of tunc and then he went to a 

13 didn't mean to imply one way or the other. 

14 lighter brand than that, subsequent to that time. 

1 4 mr_ RILEY' Your Honor - 

15 Q And how much nicotine was in the Lucky 

15 THE COURT- Wait a minute, Mr. Wilner. 

16 Strikes? Now we’re getting somewhere; right? 

16 For the record, the objection is sustained. 

17 A 1 don’t know the exact amount of 

17 MR. RILEY. Your Honor, may we approach 

18 nicotine in the Lucky Strikes. I think I've 

18 the bench? 

L9 answered that already. 

19 THE COURT. Yes, SIX. 

20 Q Can the amount of nicotine that someone 

20 (Side-bar conference held outside the 

21 gets in their body and their brain be affected by 

21 hearing of the jury) 

22 the way they smoke the cigarettes? 

22 MR. RILEY: Your Honor, Mr. Wilner has 

23 A Yes, I understand that's true 

23 asked this witness and suggested to the jury that 

24 Q And, m fact, inhalation is the most — 

24 this witness has had an opportunity to speak to 

25 is the way that you get the most nicotine in; 

25 the witness or to Mr. Carter. His question 
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] specifically asked him, did you ask Mr. Carter 

2 questions about his smoking. I think he's opened 

3 the door to the fact that the witness has not had 

4 an opportunity to speak with Mr. Carter, despite 

5 having requested such an opportunity. His 

6 question suggests that the witness had such a 

7 chance, and he didn't and it's unfair. 

8 MR. WILNER Well, I agree. I'll 

9 withdraw the question. I meant — I didn't mean 

10 to mislead him. 

11 MR. RILEY The problem is. Your Honor, 

12 is the damage is done because he’s going to now — 

13 he’s going to ask him a scries of questions about 

14 did you determine this, did you determine that 

15 Damage is done by the question already. The jury 

16 thinks that this witness has had an opportunity to 

17 ask these questions to Mr Carter and he hasn't 

18 MR. WILNER. Well, he's used a database 

19 of a bunch of depositions, and I think we can 

20 restrict it to that just fine I don't have any 

21 problem with doing that Either he got that 

22 information or he didn't and that's the end of 

23 it. It doesn't make any difference. 

24 MR. RILEY The point was simply, Your 

25 Honor, that this was a questioning opportunity to 

Page 3307 

1 curative instruction? 

2 MR. RILEY- Your Honor, the witness 

3 should be given an opportunity to explain that he 

4 requested an opportunity or either that or 

5 Mr. Wilner should be precluded from asking any 

6 further questions about what Dr. Thompson 

7 determined about Mr. Carter’s smoking practices, 

8 one or the other. 

9 MR. WILNER. Well, 1 tllillk — 

10 THF. COURT. I'm not prepared to do 

11 that Mr. Wilner, you need to be very careful m 

12 your examination of this witness with regard to 

1 3 what the doctor knows about his behavior or not 

14 and what the source of the information is. 

15 MR, WILNER. I agree 

16 THE COURT Otherwise you are about to 

17 open a door. 

18 MR. WILNER. NO, I agree. 

19 THE COURT I don't think that tic door 

20 has been opened yet I'm not going to give any 

21 further curative instructions, but 1 wall be very 

22 attuned to the tone as well as the content of the 

23 testimony that's elicited and the questions that 

24 are put on the subject. 

25 MR. WILNER- Yes, Your Honor 
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1 get this information and thc plaintiffs precluded 

2 him, plaintiffs objected to the witness's being 

3 given an opportunity to get this information 

4 directly from Mr Carter 

5 MR. WILNER. And that, I think that we 

6 have discussed that before and that is certainly 

7 proper And I don’t - well, Your Honor, I don't 

8 know what we're here for Are we here on an 

9 objection to the question or what, because I'll 

10 rephrase the question and move on. What am I 

1 1 supposed to say? 

12 MR. SHEFFLER. Your Honor, can I address 

13 this for one second? 

14 MR. WTLNER. I really don't want to be 

15 double-teamed anymore. 

16 THE COURT no, I'm going to - I 

17 sustain the objection. In his response to the 

] 8 objection Mr. Wilner stated, as 1 recall, that he 

19 did not intend to imply that the doctor had had an 

20 opportunity to ask Mr. Carter the question that 

21 was posed that had to do with how deeply he 

22 inhaled and whether or not he smoked his cigarette 

23 beyond a certain point, if my recollection is 

24 accurate. I'm curious, as well, as to given that 

25 I’ve sustained the objection, are you requesting a 

Page 3308 

1 MR. RILEY Thank you 

2 (Side-bar conference concluded, 

3 proceedings resumed before the jury) 

4 BY MR. WILNER, 

5 Q Okay Doctor, I want to go back to the 

6 1988 Sufgeon General, because we only got, wc only 

7 got one sentence read and then we started off on a 

8 tangent So we'U try to go through. All tobacco 

9 products contain substantial amounts of nicotine. 

10 You agree? 

11 A Yes 

12 Q And nicotine is absorbed readily from 

13 tobacco smoke in the lungs and from smokeless 

14 tobacco in the mouth or nose? 

15 A Yes 

16 Q And you said you agree? 

17 A Yes. What page are you on, please? 

18 Q I'm sorry. This is the same one, m. 

19 A Okay. 

20 Q Once in the bloodstream, nicotine is 

21 rapidly distributed throughout the body. 

22 a Yes. 

23 0 You agree? 

24 A Yes. 

25 Q All right. How about this? Nicotine is 
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1 a powerful pharmacologic agent that acts in a 

2 variety of ways at different sites in the body. 

3 You agree with the Surgeon General or disagree ot 

4 can’t say? 

5 A I think it's a pliarmacologic agent that 

6 acts in a variety of different ways in the body, 

7 but whether or not it's — what powerful means or 

8 the qualifying of that, I wouldn't be willing to 

9 say that compared to other drugs. 

10 Q You wouldn't have written it that way; 

11 right? 

12 A Right. 

13 Q And, and if they had asked you, you 

14 wouldn't have said powerful; nght? 

15 A Raght 

16 Q But you've looked at this report — let 

17 me ask you. Have you, have you — you said you 

18 inspected this 1988 report; right? 

19 A I didn't say 1 inspected it 1 said I 

20 read it 

21 Q Yeah. I mean, did you — you're used to 

22 reading literature, medical literature, right 7 

23 A Yes. 

24 Q What was the quality of this 7 

25 A I thought that overall the quality of it 

Page 3310 

1 was quite good. That within the text that they 

2 were — that issues were presented that 

3 represented pharmacological, behavioral and social 

4 issues AJthough they didn't describe the social 

5 issues and the behavioral issues They excluded 

6 those primarily because this was about the effects 

7 of nicotine. 

8 Q They excluded tlie behavioral issues 

9 because dey were talking about the effects of 

10 nicotine mainly on the brain; nght? 

11 A Raght 

12 Q And that's an area of this 

13 pharmacologic, this pharmacologic action cm the 

14 brain that you said basically that really wasn't 

15 your area? 

16 A Well, I know that nicotine works on the 

17 brain and it works on the brain in various ways, 

18 but primarily 1 was assessing because it's a 

19 clinical diagnosis the behavior of these 

20 individuals, how it pertained to Mr. Carter and 

21 whether a warning to Mr. Carter would have matte 

22 any difference. Those are the main things that I 

23 evaluated. 

24 Q Well, we'll talk about that. I just 

25 wanted to make sure we were on the same page. 
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1 This is — this pharmacologic action on the brain 

2 is the area you said you weren't really an expert 

3 in; right? 

4 a I know that occurs and I deal with those 

5 kinds of issues, but I certainly am not a bench 

6 pharmacologist, neuropharmacologist, right 

7 Q And you said you weren't an expert in 

8 that area yesterday. Is that still true today? 

9 A Yes, I think you could consider that 

10 Q All nghL Now, let's go on just 

u briefly You don't agree with powerful. After 

12 reaching the bloodstream, nicotine enters the 

13 brain, interacts with specific receptors in brain 

14 tissue and initiates metabolic and electrical 

15 activity in the brain. Does it do all that? 

16 A Yes 

17 Q Do you know what kind of receptors are 

18 in the brain for mcotrnc? 

19 A There are various receptors in the brain 

20 for nicotine 

21 Q 1 mean, do you know the details? 

22 A I wouldn't be able to map out the brain 

23 and give you the detailed receptors of how 

24 nicotine affects the brain or works in the brain, 

25 right. 

Page 3312 

1 Q Well, what land of receptors arc tlicy 9 

2 Can you describe tiiern? 

3 A Well, they are, they are nicotinic 

4 receptors. There are nicotinic receptors there, 

5 then tliere are other receptors that arc 

6 influenced. But I think a lot of this is on the 

7 cutting edge of research, and they arc working on 

8 trying to describe exactly how nicotine works in 

9 the brain pharmacologically 

10 Q Well, you understand, though, what a 

11 receptor is, though; don't you? 

12 A Yes 

13 Q A receptor is something that has a 

14 little keyhole m it and it looks for a particular 

15 key. When a certain substance has the right key, 

16 it sticks nght in there; right? 

17 A Yes. 

18 Q And then the receptor is full; nght? 

19 A Yes. 

20 Q And without the key the receptor is 

21 empty; right? 

22 A That's — that's basically how it works, 

23 yes. 

24 Q And let me just jump ahead a little bit 

25 But when these receptors arc empty or full, docs 
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that — isn't that something going on in the brain 
that may affect how the person feels? 

A Yes. 

Q So would it be important to you to know 
how these receptors work and how many of them 
there are and how nicotine can fill them or empty 
them in order to determine how the brain causes 
people to feel different ways? 

A 1 think that the, that the ongoing 
research in that area is of interest to look at; 
but I don't think that that, that kind of research 
tells you a whole lot about what the person is 
doing on a day-to-day basis You can look at what 
the person is doing and simply tell what's going 
on by their behaviors and by their actions. But 
to be able to go back and say, because 342 keys 
arc in 342 locks Mr. X is going to get up and go 
brush his teeth today, that's a, that's a major, 
that's a major difference between those two 
things. 

Q So you think that the only way that you 
would be interested in talking about keys and 
locks is whether it would compel someone like a 
robot to go up and brush their teeth 1 ? That's what 
you said? 

Page 3314 
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1 context in which they occur is also important. 

2 Q Very good. All right Well, let's go 

3 on and talk about niootine addiction from the 1988 

4 Surgeon General. 

5 A Okay. 

6 q Okay. It says human — on page, Roman 

7 numeral four, human and animal studies have shown 

8 that nicotine is the agent in tobacco that leads 

9 to addiction. The diversity and strengths of its 

10 actions on the body are consistent with its role 

11 in causing addiction. Can you agree with that? 

12 A No, I don't 

13 Q Just don't agree with tic Surgeon 

14 General? 

15 A Well, it's not just that I don't agree. 

16 I think they are using terms like cause and that 

17 the drug causes the addiction. It's — again, 

18 it's a behavioral construct that we use to 

19 define. You can't say a drug causes an 

20 addiction. It takes a drug, a particular person, 

21 their social setting, and that's how you end up 

22 with a definition of dependence or whatever 

23 because you’re describing that behavior 

24 Q Well, you said that it was a behavioral 

25 construct that we use - you use d the word we. _ 

Page 3316 


A No, I didn't say dial. I didn’t say 
that that's the only way I would be intcrested. 

You changed my testimony I said that that is an 
interesting area of researcli The whole field is 
interesting, and it's definitely something to take 
into consideration 

Q Well, let me — let me 
A Tlie — 

MR. RILEY Your Honor, can he finish 
his answer? 

Q I’m sorry. I'm sorry. Please finish. 

A But there are several things going on. 

There are the pharmacologic issues going on; there 
are the behavioral issues going on. People who do 
repeated behaviors over and over and over again, 
whether or not certain receptors are occupied or 
certain receptors are not occupied, want to do 
tliose beliaviors over and over again. So that if a 
person smokes over and over again and takes a 
cigarette out of the pack over and over again, all 
those kinds of things also influence their 
behavior and whether they do things. 

I'm not saying that pharmacology is not 


1 A Uh-huh (affirmative) 

2 Q Who is we? 

3 A Well, psychiatrists, when we're 

4 diagnosing disorders, and we're using • 

5 Q Oh 

6 a —Yhe diagnostic manuals to diagnose 

7 those 

8 Q Psychiatrists. Okay. Now you're 

9 sp eaki ng for tic community of psychiatrists now? 

10 A No, I'm not speaking for the community 

11 of psychiatrists Obviously I can only speak for 

1 2 myself. 

13 g) All right. Well, Doctor, do you know 

M whether psychiatrists were in the one, two, three, 

15 four, five, six, seven, eight, nine, ten, eleven, 

16 twelve pages, single-spaoed, of lists of doctors 

17 and researchers who wrote this report? 

18 A Certainly there were psychologists in 

19 it, yes. 

20 Q Were there psychiatrists, too? 

21 A I'm not aware of a specific psychiatrist 

22 that was in it. 

23 Q So maybe the psychiatrists have a 

24 different definition from the rest of the medical 


24 important Certainly pharmacology is important 

25 Behavioral issues are important And social 


25 co mmuni ty when it comes to nicotine addiction; 
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1 could that be? l 

2 A I don't think so. 2 

3 Q Oh- 3 

4 A 1 t hink you would probably find — 4 

5 Q Okay. 5 

6 A — individuals vary in their, in their 6 

I 7 interpretations of this because, again, the 7 

8 concept has gotten broadened to where there is no 8 

9 defining line. There is a lot of gray areas in 9 

10 the categories that have been separated, so I 10 

II think you'd find there are varied opinions on the 11 

12 issues 12 

13 Q But you, anyway, you disagree with the 13 

14 statement made m tlus report and therefore by (he 14 

15 six pages of people who contributed that the 15 

16 diversity and strength of the actions on the body 16 

17 are consistent with its role in causing addiction 7 17 

18 Disagree? 18 

19 A I t hink that, again, as I described, 19 

20 that that is one component and there are other 20 

21 components. And within the body of the report it 21 

22 says, in different areas, that biological, 22 

23 psychological and social, social issues are 23 

24 important to smoking behavior 24 

25 Q All right. Well, let me ask you this 25 
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1 then You say that that is one component Arc l 

2 you willing to agree then that this pharmacologic, 2 

3 drug side is one component of people's behavior? 3 

4 A Sure. 4 

5 Q Are you w illin g to a dmi t that this 5 

6 pharmacologic side is one component of Grady 6 

7 Carter's behavior? 7 

8 A I'm sure it was 8 

9 Q So whatever happens on the pharmacologic 9 

10 or drug side, that is a factor influencing 10 

11 Mr Carter, right 7 11 

12 A That's one of the factors, yes 12 

113 Q So now what we're really talking about 13 

1 4 is how strong a factor; right? 14 

15 A Sure 15 

16 Q How strong. Now, do you think that an 16 

17 addiction has to be so strong that it makes 17 

18 somebody into a robot before you call it an 18 

19 addiction? 19 

20 A No, I don't think that any addiction 20 

21 makes a person into a robot 21 

2 2 Q So tliere can be an addiction wliich is 22 

23 strong, but which still is just a, a factor 23 

24 pulling somebody in one direction, so to speak; 24 

25 right? 25 
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A I here can be an addiction that is a 
factor, but I don't think that you — it overrides 
someone's behavior, it overrides someone's ability 
to say this is a problem that I need to deal with, 
and whatever I have to do to deal with it I need 
to deal with it 

Q So would you say then — 

MR, RILEY Your Honor, I'm not sure the 
witness was finished. 

THE COURT were you. Doctor? 

THE WITNESS I think that's okay. 

Q So would you say then — you know, we're 
both drinking water. If we didn't dnnk water - 
let's say we left — let's say they turned off all 
the water. 

A Uh-huh (affirmative). 

Q The first day we'd go by we'd be pretty 
tlursty; right? 

A Uh-huh (affirmative) 

Q And let's say there was one cup of water 
that we had that was sitting up here And we were 
getting thirstier and thirstier by the day Would 
there be a biologic drive to dnnk that water 7 
A So now' we're saying that water is an 
addicting drug 7 

Page 3320 

Q Oh, no, Doctor. Please just — could we 
answer the questions? 

A Okay. 

Q I mean — 

A Okay 

Q I’m trying to illustrate your point. 1 
will give you an opportunity. I don't know why 
you asked me that, frankly. 

A Okay. All right 

Q Frankly, let’s see if we can exchange 
something here. 

A Okay. As you became thirsty, there 
w'ould be biologic drives for you to take in that 
water, 

Q Right 
A However -- 
Q Let me finish. 

A I want to — 

Q Okay. Let me ask the question. 

MR. RILEY: Your Honor — 

Q Because I want to take this step by 
step. We'll be done faster; tlien you can comment 
any way you w/ant 

THE COURT. Mr. Riley. 

MR. RILEY Your Honor, he was in the 
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1 midst of answering the question when Mr. Wilncr 1 glass of water p 

2 interrupted. May he be permitted to continue? 2 is not at all thin 

3 THE COURT Yes. 3 A Yes. Tha 

4 A You can have a biologic drive to drink 4 Q Exactly. 

5 water. We all can liave that However, if we're 5 chemical addict 

6 doing something that has a higher priority to us, 6 that the individi 

7 we may postpone the biologic drive to drink 7 but that as a res 

8 water. And that's, that's the important component 8 factors, the imp 

9 or the psychological component of tie — or tie 9 drug categories 

10 behavioral component that also influences what we 10 individual's fro 

11 do 11 relative to that 1 

12 So if you're out cutting your grass in 12 you agree? 

13 the morning and you want to complete cutting your 13 a I agree th, 

14 grass, you want to finish the cutting of the 14 issues that that 

15 grass, you may hold off having a glass of water 15 Q Okay Gi 

16 even though you're thirsty and you may postpone 16 those who are tl 

17 that to a later time, and then quench your thirst 17 Drug users can 

18 later So you can go on from there, but I think 18 substances or a 

19 that there are various components that involve 19 as they report tl 

20 that. 20 A That's wi 

21 Q For how long can you go on? 21 Q Right. Sc 

22 a I would imagine you would — several 22 suggesting that 

23 days. Some people have gone for even longer than 23 there is somethi 

24 that, if they are — depending on the 24 certain drugs ar 

25 circumstances — without having water 25 least temporaril 

Page 3322 

1 Q Okay So at that, at that point, let's 1 to choose, to co 

2 assume tiie water is available, that you're just 2 entena about v. 

3 sitting there and saying I'm not going to drink, 3 clinical attentio 

4 I'm not going to drink. Would you say then that 4 human — is to ( 

5 you aic beuig influenced by the biology of your 5 not to explain i 

6 body demanding you to dnnk and that you can fight 6 That's, th 

7 that, but you're being pulled in one direction'? 7 understand, per 

8 a I think you are being influenced by the 8 worded, but yo 

9 biological drives in your body. 9 A I agree w 

10 Q Let me ask you to, if you — you have a 10 there - I mean, 

11 paper by Jerome Jaffe that mentions, that says, 11 involved in thit 

12 Trivializing Dependence 12 it, but there ma 

13 A Excuse me for a second. Okay. 13 particular indis 

14 Q Okay You recognize who Dr. Jaffe was? 14 that the person 

15 He was one of the people who wrote the 1988 15 doing that 

16 Surgeon General's report? 16 Wc can't 

17 A Yes 17 drinking water, 

18 Q 1 want you to sec if we agree or 18 of what we has 

19 disagree on this. It has something to do with the 19 eating food. 

20 water Would you look at page 1427. 20 kinds of foods 

21 a Yes. 21 foods that noui 

22 Q It is not a denial of the importance of 22 noncssential fo 

23 willpower, values or beliefs to suggest that, 23 Wc can c 

24 other things being equal, a very thirsty man may 24 us at risk. But 

25 need far more willpower to resist consuming a 2S drugs that you 
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1 glass of water placed before him than the man who 

2 is not at all thirsty. 

3 a Yes. That makes perfect common sense. 

4 Q Exactly. The core idea common to the 

5 chemical addictions as used by scientists is not 

6 that the individual is powerless over the drugs, 

7 but that as a result of the number of possible 

8 factors, the importance of which may vary across 

9 drug categories and among individuals, the 

10 individual's freedom to choose is diminished 

1 1 relative to that freedom at some prior point. Do 

12 you agree? 

13 a I agree that depending on those kinds of 

14 issues that that may be possible, yes. 

15 Q Okay Given sufficient motivation, even 

16 those who are thirsty can refrain from drinking. 

17 Drug users can and do elect to stop using 

18 substances or ask others to help them do so even 

19 as they report they feel out of control. 

20 A That's what I just said 

21 Q Right So we're agreeing. I'm not 

22 suggesting that you're not. Recognizing that 

23 there is something about the interaction between 

24 certain drugs and people that leads some people at 

25 least temporarily to exhibit a diminished freedom 

Page 3324 

1 to choose, to continue to use and to set out 

2 entena about when such a condition might ment 

3 clinical attention is to describe a common 

4 human — is to describe a common human situation, 

5 not to explain it 

6 That's, that's a little hard to 

7 understand, perhaps, because of the way it was 

8 worded, but you agree with that in substance? 

9 A I agree with that in substance, but 

10 there — 1 mean, I t hink there are many factors 

11 involved in this. That's one way of looking at 

12 it, but there may be a diminished capacity for a 

13 particular individual, but not, not to the extent 

14 that the person can't make a decision to stop 

15 doing that 

16 Wc can't make a decision to stop 

17 drinking water. Water is an essential component 

18 of what we have. We can't make a decision to stop 

19 eating food We can make a decision over what 

20 kinds of foods we eat so that we can eat essential 

21 foods that nourish our body or we can eat 

22 noncssential foods that may put us at risk. 

23 Wc can do other behaviors that may put 

24 us at risk. But to say that those — that the 

25 drugs that you use are essential components that_ 
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1 you need like food and water, I certainly wouldn't 

2 agree with that Because this is, this is 

3 something that someone has decided to take into 

4 their body. They have made that decision to take 

5 it into their body. It's not something that they 

6 have to take in order to survive. 

7 Q Well, let's go on. Doctor. I don't 

8 think anything here said that water was like 

9 cigarettes. 

10 A Okay. 

1 1 Q Just to illustrate the point In 

12 addition to the role of learning and habit 

13 formation, the explanations for diminished 

14 flexibility or freedom to use a drug may sometimes 

15 include an inability or an unwillingness to 

16 tolerate withdrawal Do you agree with that? 

17 a I don't I don't dunk that would — no, 

18 I don't really agree with that. 

19 Q Okay 

20 A In addition to the role of learning the 

21 habit formation, the explanation for diminished 

22 flexibility of freedom to use a drug — I think 

23 that a person can be influenced, as 1 said before, 

24 but I don't think that it controls their behavior. 

25 Q All right I understand. 
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1 brain that are influenced, but you still have the 

2 capacity to be able to think and make decisions. 

3 If you are smoking cigarettes, a large part of 

4 your brain is functioning that can help you to 

5 quit. Half the people in the United States are 

6 able to quit that smoke, so there are other things 

7 involved. 

8 Q Well, Dr. Thompson, let's stay focused; 

9 can wc? First of all, all we wanted to do was ask 

10 you about this business, changes in the 

11 decision-making apparatus itself, the brain 

12 A There are changes. 

13 Q Can you correct me— 

14 A There are changes m the brain. 

15 Q Ail nght Well, now, let's go a little 

16 further 

17 A Uh-huh (affirmative). 

18 Q Arc there changes? What if — let's 

19 play what if. What if there were changes in part 

20 of the brain here that actually was involved with 

21 decision-making? 

22 A There are many parts of the brain that 

23 arc involved with decision-makmg. 

24 Q Well, let me back up. In this — in the 

25 definition of addiction that was — that you adopt 
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1 A Okay. 

1 today that was the 1964 definition of addiction, 

2 O Other factors — tlus is the sentence I 

2 intoxication is required. Have wc established 

3 really want you to concentrate on; okay? I'll 

3 that before? 

4 give you a chance to read it Other factors may 

4 A Yes. 

5 include drug-induced changes in the very 

5 Q And intoxicaUon that affects the 

6 decision-making apparatus in the brain Do you 

6 decision-making part of the brain; correct? 

7 see that 9 

7 A I think that is sometlung that people 

8 a I see that 

8 can relate to. That when tiiey are intoxicated to 

9 Q Agree 9 

9 tlic extent tliat tlieir coguitive funcUons are not 

10 A I don't agree with it. 

10 working, meaning that the hemispheres of their 

l! Q Don't agree You don't agree with 

11 brain are intoxicated or inebriated where they are 

12 Professor Jaffe, who was a member of the 

12 not working, then that may affect the decision 

13 scientific board that wrote the "Nicotine 

13 apparatus of the brain. However, if someone is 

14 Addiction" in 1988? 

14 smoking a cigarette, those, those things std! 

15 A It says — 

15 function and you're able to make decisions and 

16 Q Right? 

16 able to make rational choices about those things. 

17 A It doesn't say the decision-making 

J7 Q Dr. Thompson — 

18 apparatus in the brain. It says the 

18 A And under the effects of — 

19 decision-making apparatus, the brain. 

19 Q Please stay focused. 

20 Q Itself, the bram? 

20 A I'm trying. 

21 A Right 

21 Q All I asked you about was whether 

22 Q Okay. The very decision-making 

22 intoxication affects the decision making. 

23 apparatus itself, right? 

23 MR. RILRY: Your Honor, I think the 

24 A But the brain is a very complex 

24 witness was interrupted again. May he finish his 

25 structure. So there may be certain parts of the 

25 answer? I think he was trying to be responsive to 
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1 the question. 

2 THE COURT. Overruled. 

3 A Mr. Wilncr — okay. I'm trying to 

4 anticipate your question, 

5 THE COURT Doctor, let him ask the 

6 question. 

7 THE WITNESS Okay. 

8 Q Try to stay with me. It's a 

9 step-by-step process 

10 A Okay. 

11 Q I understand what you have to say here 

12 You will get an opportunity to say it 

J 3 a Okay. 

14 Q But I'm trying to examine what you say 

15 step by step, okay? 

16 A Sure. 

17 Q All right I'm very interested in this 

18 issue of intoxication affecting the 

19 decision-making part of the brain And 1 think 

20 you said that, yes, that's the reason or that's 

21 one of the important reasons that wc require 

22 intoxication as on element or as the critical 

23 element m addiction; right? 

24 A It is one. It’s one of the factors, 

25 yes. 

Page 3331 

1 A Right. 

2 Q Is that what you said? 

3 A Yes. 

4 Q Well, may be difficult Is anyone al 

5 work now trying to, trying to establish whether or 

6 not nicotine has an effect on the decision-making 

7 parts of the brain without intoxication? 

8 A I'm sure researchers are working on 

9 that yes. 

10 Q Have you read the research? 

11 A I've not reviewed the particular 

12 research on those receptors, no. 

13 Q Well, if, if nicotine can go directly 

14 into tic — and affect the decision-making part of 

15 the brain without having to go through this 

16 drunkenness, wouldn't that be very important for 

1 7 you to know about? 

18 MR. RJU7Y Your Honor, there's no 

19 foundation for that 

20 THE COURT: Overruled. 

21 A The nicotine may go in and influence 

22 receptors, but I do not think that it influences 

23 them in such a way that it alters someone's 

24 behavior. And you have to go back to looking at 

25 simple issues and how does a person function when 
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Page 3332 

1 Q And affecting this decision-making part 

l they arc on one drug, how they function when they' 

2 of the brain is the thing that’s really important 

2 are on another drug, and not focus just on the 

3 about intoxication; nght? 

3 receptors by themselves. It may be important to 

4 a Well, I think — I don't think you can. 

4 try and — trying to research those areas, yes. 

5 you can have a decision-making part of the brain 

5 Q It may be important, but you haven’t 

6 and go find that I mean, you know, it's — your 

6 done if? 

7 brarn works in a very complicated way. There are 

7 A I haven’t conducted research on the 

8 some parts of the brain that affect decision 

8 decision-making part of the brain, whatever that 

9 making, some parts of tlic brain that aren't 

9 is. 

10 necessarily intimate in that. But it can have an 

10 Q Okay. All nght Let’s go on. Other 

11 effect on it 

11 factors may include drug-induced changes in the 

12 Q I think you said that affecting the 

12 very decision-making apparatus itself, the brain. 

13 decision-making part of the brain was a critrcal 

13 Inlcrent differences in the way drug effects arc 

14 part of this addiction then; nght? 

14 perceived or in some sense, or in some sense of 

15 A Yes. 

15 distress (hat is being alleviated by the drug. 

16 Q Okay. But then you said, well, I don't 

16 While these factors alone are usually not 

17 know what the decision-making parts of the brain 

17 sufficient to explain while some continue and 

18 are; right? 

18 others stop, to attribute the behavior to 

19 A I think that what I'm trying to tell 

19 inadequate motivation, comma, an absence of 

20 you, what I'm trying to say, is that there are 

20 willpower, comma, or inappropriate values is to 

21 many functions in the brain that have to do with 

21 abandon the effort to understand how drugs can 

22 decision making. And to be able to sort those out 

22 come to play such important roles in the lives of 

23 and delineate out which ones are affected at what 

23 so many people. Do you agree? 

24 level may be difficult to do. 

24 a Okay. Well, I think there are parts of 

25 Q May be difficult? 

25 that that I definitely agree with. But — I think 
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1 the part that is interesting as well as the part 

2 that you described, we have to take a look at all 

3 those things and take all those things into 

4 consideration. And I'm not saying that I haven't 

5 taken those things into consideration. 

6 Q Well - 

7 A We also have to look into the part that 

8 says why it's so difficult for people to quit and 

9 how can you sort out whether one person can quit 

10 or not So I think that those things — takin g 

11 them all into consideration, the pharmacologic 

12 issues, the behavioral, biological, I mean, 

13 behavioral, psychological issues and social issues 
H are all important 

15 Q Well, wait. Now, let me make this clear 

16 or let me see if 1 can understand. It says here 

17 to attribute the behavior to — and I guess the 

18 behavior means of not stopping to use tie 

19 substance; right^ That's what the behavior means, 

20 the drug-taking behavior? 

21 A Yes, I believe that's what he’s 

22 referring to 

23 Q I just wanted to make sure. To 

24 attribute the behavior to inadequate motivation, 

25 winch is what you do; right? 

Page 3334 

1 A I think motivation is an important 

2 factor and many people have said it’s an important 

3 factor. 

4 Q Well, then your answer is yes, that you 

5 are — 

6 A Yes. 

7 Q You attribute the behavior to inadequate 

8 motivation; nght ? 

9 A Yes. 

10 Q In fact, everyone who is smoking 

11 cigarettes today, since they are not addicted, 

12 tliey are just not motivated to quit? 

13 A I think that individuals smoking 

14 cigarettes can quit And if tliey are motivated to 

15 do so, they quit That's an important part of 

16 what I've said. I've made that testimony before. 

17 I don't think that that is necessarily the be-all 

18 and end-all of quitting, but it's a very important 

19 factor in them quitting. 

20 Q You said you made that testimony 

21 before. This is the first case you've been 

22 involved with involving cigarettes; isn't it? 

23 A No, I was talking about in this trial, 

24 Mr. Wilner. 

25 Q Yeah, okay. 


1 A I testified about that 

2 Q 1 just thought maybe someone else had 

3 ever asked you about nicotine addiction. Nobody 

4 else has; have they? 

5 A Has asked me about nicotine addiction? 

6 Q To testify about it as an expert. 

7 Nobody has ever asked you to do that? 

8 A No, this is the first — that was what 

9 we talked about before. This is the first trial 

10 I've talked about nicotine addiction, yes. 

1 1 Q Okay. So let me go back to this. To 

12 attribute the behavior to inadequate motivation, 

13 which is, after you gel done telling me that, is 

14 what you are doing is attributing the continuation 

15 of cigarette smoking in everybody to inadequate 

16 behavior; right? I'm sorry. To in adequate 

17 motivation; right? 

18 A Motivation is a key factor, and 

19 personalizing the risk is a key factor. An 

20 individual gets motivated by personalizing the 

21 risks and placing those risks in a context that 

22 they can understand. And 1 think — 

23 Q Okay. 

24 a — yes, that is a very big factor in 

25 quitting. It's also a big factor in quitting with 

Page 3336 

1 other lands of drugs. And that's wliat I’ve 

2 testified to, and I t hink it’s very important. 

3 Q To inadequate motivation, an absence of 

4 willpower or inappropriate values is to abandon 

5 the efforts to understand how drugs can play such 

6 important roles in the lives of so many people. 

7 And you agree or disagree that that is to abandon 

8 the effort to — 

9 A No, I do not 

10 Q — understand how drugs can play these 

11 roles? 

12 A No, I do not agree that's to abandon the 

13 effort 

14 Q Okay. 

15 a I think I've talked about that before. 

16 As we're trying to understand these things and 

17 they are evolving over time, however, there are 

18 clear distinctions in people's behavior and what 

19 they do and how they act 

20 Q Let me go back to the — there are clear 

21 differences in people's behavior. What did you 

22 say? There are clear differences in people's 

23 bdmvior and liow they act? 

24 A The behaviors from one person to 

25 another? 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. Page 3333 - Page 3336 


http ://legacy.library.ucsf.e@aftnrf^kt|6^aOQ!ipel^.industrydocuments. ucsf.edu/docs/shgl0001 







CARTER VS. B&W _ _VOL. XII, 8/6/96 


Page 3337 

1 Q Yeah. 

2 A You can have both, both individuals 

3 wanting the thirsty glass of water and one of them 

4 going for it in a half hour and one of them going 

5 for it in 45 minutes. Is that because there's a 

6 particular receptor in their brain that tells them 

7 one thing and they are both going to act the same 

8 way? No, it’s a combination of factors. That's 

9 what I've been describing to you. 

10 Q But I thought you said that no — nobody 

11 in the country was addicted to nicotine, so they 

12 all share that common characteristic; right? 

13 A I don't think that nicotine intoxicates 

M people to the extent that they can’t mala; 

13 decisions about quitting 

16 Q Okay We'll get back to that in a 

17 minute. Doctor, but let's go on to tobacco uses 

18 and addiction in the Surgeon General's report 

19 Standard definitions. This is page Roman numeral 

20 four Standard definitions of drug addiction have 

21 been adopted by various organizations, including 

22 the World Health Organization and the American 

23 Psychiatric Association You belong to that? 

24 A Yes 

25 Q Although these definitions are not 

Page 3339 

1 and then equate dependence with addiction. 

2 Q So there's people moving definitions 

3 around today, right? 

4 A It happens all the time in medicine. 

5 Q But the American Psychiatric Association 

6 defines nicotine dependence; right? 

7 A They define nicotine dependence. 

8 Q And they don’t require intoxication? 

9 A I didn't say that they required 

10 intoxication for dependence. I talked about (hat 

11 yesterday. That if you are defining someone with 

12 dependence, it doesn't require intoxication, 

n Q Well, that's — all right. So we’re— 

14 A So I can say that someone would meet the 

15 criteria for nicotine dependence, which we talked 

16 about yesterday — you could say easily that 

17 someone would meet the criteria for nicotine 

18 dependence, but that doesn't mean the same thing 

19 as the term addiction used to mean. And those 

20 terms are being blurred so as to make them appear 

21 to be the same thing, when m '64 they were not 

22 the same thing. 

23 Q In'64, Doctor, maybe they weren't But 

24 let me ask you now, are you now saying that the — 

25 that there — that the American Psychiatric 

Page 3338 

1 identical, they have in common several criteria 

2 for establishing the drug as addictive. The 

3 central element of all forms of drug addiction is 

4 that the user's behavior is largely controlled by 

5 a psychoactive substance, i.e., a substance that 

6 produces transient alterations in mood that are 

7 primarily medicated by effects in the brain - 

8 mediated, I'm sorry, primarily mediated by effects 

9 in the brain. 

10 Now, it certainly is true today, Doctor, 

11 that the American Psychiatric Association and the 

12 World Health Organization do not require this 

13 intoxication as part of their current definition; 

14 right? 

15 a Not — they don't define addiction; 

16 that's what I described yesterday. Their 

17 definition is dependence. The intoxication point 

18 is separated out into anotlcr category. And 

19 you're trying to say now that addiction and 

20 dependence are the same thing. 

21 Q And you don't agree that they arc the 

22 same? 

23 A No, because the definition has been 

24 separated to put intoxication into a separate 

25 category and to put dependence in another category 

Page 3340 

1 Association defines addiction requiring 

2 intoxication? 

3 A No. I just answered that question. 

4 Q All nght You — do you think that 

5 there is a definition of addiction that presently 

6 exists In the medical literature? 

7 A That clearly defines what addiction is, 

8 no, I think it’s — that it is — it can mean 

9 different things to different individuals. This, 

10 this report said — equates addiction with 

11 dependence in the beginning of the report 

12 Throughout the rest of the report they talk about 

13 dependence. So that’s what Pm trying to explain 

14 to you, that they arc not necessarily synonymous. 

15 Q So it — the authors of this report did 

16 not use addiction according to your standards in a 

17 consistent way, even though the title of the book 

18 was Nicotine Addiction? 

19 A No, the forward to it equated addiction 

20 with dependence. Throughout, throughout the rest 

21 of the report it mostly refers to the criteria for 

22 dependence in the DSM-m-R. 

23 Q Uh-buh (affirmative). 

24 A So if you're going to talk about the 

25 criteria for dependence in the DSM-m-R, sure j 
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l nicotine could fit into that 

l would lean that way. But it — again, we’re 

2 Q Okay. 

2 blurring a lot of, a lot of different issues. And 

3 A All right It would fit into that But 

3 addiction is not a concept that’s clearly defined 

•4 you can’t use those terms synonymously and hope 

4 today. 

5 that — and you get the pejorative aspects of 

5 Q All right 

6 addiction added in. 

6 A So - 

7 Q The pejorative aspects, you mean about 

7 Q When you’re saying we’re blurring them. 

8 how it affects society? 

8 do you mean the Surgeon General in 1988 is 

9 A No 

9 blurring them? 

10 Q Oh, you mean the pejorative aspects 

10 A The Surgeon General used the criteria 

11 about there being an underlying neurosis? 

11 for dependence and then equated dependence with 

12 a No, about — that every single person 

12 addiction throughout the body of the text Then 

13 that would meet a criteria for dependence or 

13 there was a new definition of what, you know, what 

14 whatever would be like a heroin addict on the 

14 dependence meant in the beginning. And I went 

15 street, those lands of things So — 

15 through that yesterday. 

16 Q Well — 

16 Q Well, Doctor, please, can you answer my 

17 A — you have to separate some of those 

17 question yes or no and then explain? 

18 out and that's — I'm trying to be clear. 

18 A Okay. 

19 Q Yeah. 

19 Q Are you saying that the Surgeon General 

20 A And you keep blurring terms. So if you 

20 in 1988 has blurred the definition of addiction. 

21 want — whatever definition you want to use for 

21 yes or no or - 

22 dependence or addiction, you can use that 

22 A I think that the definition of addiction 

23 definition and I’ll try and answer questions along 

23 was equaled with dependence so that — and that 

24 those lines 

24 definition was blurred because the Surgeon General 

25 Q Well, Doctor, you came in and testified 

25 is a public health official. He wanted to raise 

Page 3342 
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l as an expert and gave your own definitions for 

l the public expectations or the public awareness of 

2 addiction, didn't you? 

2 the issue of smoking And part of the way of 

3 A I said that my definition was more 

3 doing that is to raise the issue of addiction and 

4 consistent with what was in the '64 report because 

4 have people become more aware of it. 

5 I thought it offered diagnostic 

5 When people give lectures — sometimes 

6 discnminability -- 

(> when I give lectures I use the term addiction to 

7 Q Right. 

7 try and get more people involved, get more people 

8 A — between those people who have the 

8 in. I can understand that from a public health 

9 serious mental disorders and the occasional use of 

9 perspective. Okay. But if we're going to use 

10 nicotine or caffeine or food as a means of a 

10 terms and we're going to blur back and forth 

11 rcinforcer 

11 between terms, I think it’s only going to be 

12 Q Okay So when you said it's more like 

12 confusing. I've tried to describe behavior which 

13 the '64 report, you meant to say — or is it also 

13 I said was — that the behaviors are significantly 

14 true that your definition of addiction is more 

14 different between the two groups, two groups of 

15 like the 1964 definition than the 1988 definition. 

15 people; but, you know, the definitions can be 

16 sir? 

16 blurred and interchanged, and it is difficult to 

17 a I think — haven't I answered that 

17 try and sort all that out. 

18 already? 

18 Q All right. Well, we'll try our best. 

19 Q I don't know, really. 

19 Doctor. 

20 A Okay. 

20 A Okay. 

21 Q Can you answer it again? Can you answer 

21 Q But only in some limited time remaining. 

22 it yes or no? 

22 A Okay. 

23 A It is — my — I would tend to agree 

23 Q All right So you don’t agree that the 

24 that if you were going to have to decide which one 

24 central element among all forms of drug addiction 

25 you would use, I would use the one in '64. I 

25 is that the user's behavior is largely controlled 
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1 by a psychoactivc substance, i.e., a substance 

2 that produces transient alterations in mood that 

3 are primarily mediated by effects in the brain? 

4 A I think: there's a degree of that that 

5 occurs depending on the drug that you're talking 

6 about 

7 Q Well, what is this whole book talking 

8 about? 

9 A It's talking about nicotine. 

10 Q All right So does - 

11 A I do not believe that a person is 

12 controlled by nicotine and that they can't make 

13 decisions to quit. 

14 Q Well, wait Now, let me get this 

15 straight This is what it says exactly. The 

16 central element among all forms of drug addiction, 

17 which I — which includes nicotine, obviously, or 

18 it wouldn't be m this book - is that the user's 

19 behavior is largely controlled by a psychoactivc 

20 substance, i.e, a substance that produces 

21 transient alterations in moods that arc primarily 

22 mediated by effects in the brain 

23 Now, tlie word there was largely. Did 

24 you hear that? 

25 A And I don't believe that it's largely 

Page 3347 

1 agree that that's characteristic of nicotine? 

2 A There's also — often compulsive use— 

3 I think you have to decide; you have to determine 

4 between a compulsion and an urge to use 

5 something. The compulsion we talked about 

6 yesterday with other kinds of drugs might be 

7 something that would be significant if a person 

8 was on high doses of heroin or high doses of 

9 cocaine. The urge to use something or the urge to 

10 do something like to smoke a cigarette, that those 

11 arc qualitatively different things in my opinion. 

12 Q So you — when you say — so you 

13 disagree with the Surgeon General's statement that 

14 there is often, often compulsive use of the drug 

15 indicating that there is often compulsive use of 

16 nicotine? 

17 A 1 think — 

18 Q You just disagree? 

19 A I think it depends upon the drugs. 

20 Q We're talking about nicotine. This is 

21 nicotine. 

22 A No, you're talking about in general. 

23 You're going back to nicotine. 

24 Q lam going back to nicotine? 

25 A Right But this is in general. You 

Page 3346 
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1 affected just by the drug. I think that there are 

l said the drug, the drug is in general. If it's 

2 a combination of factors involved, as I've 

2 heroin, it may be more compulsive. If it's 

3 described. 

3 nicotine, it may be less compulsive. If it's 

4 Q Do you believe that that's a central 

4 caffeine, it may be less compulsive than that 

5 element in nicotine addiction? 

5 Q All right That's what I'm after. 

6 A That the person is controlled by 

6 A Okay. 

7 nicotine? No, 1 do not. 

7 Q I want you to assume that when the 

8 Q Now, wait Let's not use a straw man. 

8 Surgeon General in liis report of 1988, entitled 

9 It says largely controlled We're not talking 

9 Nicotine Addiction, says there's often compulsive 

10 about robots. 

10 use of the drugs despite damage to the individual 

II A I don't believe the person is largely 

11 or society that he is talking about nicotine. 

12 controlled just by nicotine. 

12 Now, wcTl — we'll clear that up later in file 

13 Q All right And now you say just by 

13 paragraph. 

14 nicotine, and you put in another little word. Is 

14 A Okay. 

15 it — do you agree or disagree that in nicotine 

15 Q Assuming that is true, without quibbling 

16 addiction the central element among — in nicotine 

16 about whether there's other drugs involved, do you 

17 addiction is that the user's behavior is largely 

17 agree or disagree; is the Surgeon General -wrong? 

18 controlled by a psychoactive substance? 

18 A You know. I've tried to explain that 

19 A No. 

19 before. I can try to explain it again. It 

20 Q You disagree? 

20 depends on the drug. The individual, the things 

21 A Yes, I do. 

21 that happen to individuals who use hard-core drugs 

22 Q All right Based on your six years of 

22 have a direct effect on them in the way they act 

23 practice — strike that All right Going on. 

23 If they are involved in a car accident because 

24 There is often compulsive use of the drug despite 

24 they arc using alcohol or — that's a direct 

25 damage to the individual or to society. Do you 

25 effect Using society as a whole, you could say 
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1 that both cigarette smoking which delivers 

2 nicotine and other kinds of drugs are a large 

3 societal problem. A_n immediate societal problem 

4 more likely occurs with drugs such as cocaine or 

5 heroin. 

6 Q Is nicotine characterized by compulsive 

7 use of the drug? 

8 A I think it's characterized by urges of 

9 the drug. But if you want to use the term 

10 compulsion, you can use the term compulsion. 

11 Q Well, I — what I'm saying is, rf using 

12 the term compulsion that the Surgeon General used 

1 3 in the way that the Surgeon General used it, do 

14 you agree or disagree, are they wrong or right? 

15 A I think that compulsion usually occurs 

1 6 in more hard-core drugs and urges usually occur in 

17 drugs like caffeine and nicotine. 

18 Q So if tie Surgeon Genera] says that 

19 nicotine is characterized by compulsive use, he's 

20 wrong"? 

21 A No, I didn't say that, 

22 Q All right Well, let's go on to the 

23 individual or to society and drug-seeking behavior 

24 can take precedence over other important 

25 priorities The drug - and next he goes on to 

Page 3351 

1 pharmacologic rcinforcer. There are also 

2 behavioral reinforcers. Every time you take a 

3 pack of cigarettes out, every time you tap it a 

4 certain way like you've done before, every time 

5 you pull a cigarette, hold it in your mouth, 

6 that's reinforcers. As well there arc 

7 pharmacological reinforcers and — 

8 Q This particular drug is reinforcing; 

9 that is, pharmacologic activity of tiic drug is 

10 sufficiently rewarding to maintain 

ji self-administration. Is that characteristic of 

12 nicotine in your opinion? 

13 a The pharmacologic actions of nicotine 

14 may be reinforcing I don't think that they are 

15 to the extent that other drugs are, but they — 

16 you do feel pleasure when you smoke 

17 Q It doesn't say maybe. It says the 

IS pharmacologic activity of the drug is sufficiently 

19 rewarding to maintain self-administration. 

20 A I don't think that's the sole reason for 

2) self-administration, I think it’s a combination 

22 of tilings. 

23 Q But do you think, without quibbling, do 

24 you think that that is part of what nicotine does, 

25 or you don't? 

Page 3350 

1 say, tiic drug is reinfoicing, that is, tiic 

2 pharmacologic activity of the drug is sufficiently 

3 rewarding to maintain self-administration. What 

4 is this idea of reinforcement? That's something 

5 you know about; right? 

6 A Reinforcement is basically when you have 

7 a plcasurablc effcct that you want to, that you 

8 want to do that behavior again. Okay So people 

9 can have a pleasurable effect from a lot of 

10 different things. 

it Q Yeah. 

12 A If they have a pleasurable effect, they 

13 may want to do that behavior more often. It's 

14 common sense. If you feel like you're — you 

15 know, if you feel good when you smoke a cigarette, 

16 you may want to do that again. If you feel good 

17 after you have ice cream at nighttime, you may 

18 want to do that again. 

19 Q So smoking another cigarette for someone 

20 who smoked all their life is just like deciding to 

21 play golf again, just having another cigarette? 

22 a No, it's not like that It's, it's 

23 oftentimes difficult to quit I'm not saying that 

24 it's not difficult to quit It depends where the 

25 rcinforcer is. You talked about there's a 

Page 3352 

1 A I don't think that’s the sole thing that 

2 nicotine does. 1 think it's a combination of 

3 factors. 

4 Q But is that a factor in what nicotine 

5 does? 

6 A That is one of the factors I said 

7 that 

8 Q So you will agree that the pharm — the 

9 drug activity of nicotine is sufficiently 

10 rewarding to maintain self-administration? 

11 A No. 1 said it was one of the factors. 

12 Q All right But the Surgeon Genera] here 

13 doesn't say this is one of the things; it says 

14 it's sufficiently — it says it's sufficiently 

15 rewarding to maintain self-administration. And I 

16 guess what you're telling us is you disagree that 

17 it’s sufficient in and of itself? 

18 A Well, I think later in the Surgeon 

19 General's report they talk about that there are 

20 pharmacologic reinforcers, that there are 

21 behavioral reinforcers and that ail those things 

22 play an important role. So you’re looking at the 

23 front of the report and saying this is, this is 

24 the gospel; but in the report itself it describes 

25 the things that I've tried to lay out, that all 
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1 three of those factors are important 

2 0 Doctor, we'll look at the rest of the 

3 report, but — looking at the summary for time 

4 constraints, but let's — I want to get your 

5 position on tlus, if I could. You don't —you 

6 don't agree that the — that nicotine is 

7 sufficiently pharmacologically reinforcing to 

8 maintain self-administration from a drug point of 

9 view? 

10 MR. FULBY Your Honor, I object Thus 

11 has been asked and answered about three times now, 

12 I think. 

13 THE COURT Overruled. 

M Q Can you say yes or no? 

15 A Mr Wilner, I don't — I understand that 

16 you're having a hard time getting this; okay? 1 

17 understand that you're having a hard tune. You 

18 keep coming back to only pharmacology, and I keep 

19 telling you that 1 believe that there are more 

20 issues involved. And you keep asking me the same 

21 question, and I keep saying the same thing Sol 

22 tlunk I'm trying to answer your question 

23 appropriately and give you my opinions But I 

24 think that all three of those tilings are 

25 important 


Page 3354 

1 Q Okay 

2 A The pharmacology, the behavioral context 

3 that the person is in, tire social context that the 

4 person is in. And the Surgeon General's report 

5 describes that later in die report — 

6 Q Uh-huh (affirmative) 

7 A — that those things arc important as 

8 well. I'm trying to be reasonable about this and 

9 give you my opinion 

10 Q Did you — are you under — are you able 

11 to understand my questions okay? Maybe I'm not 

12 asking very clearly. 

13 A No, you're not asking them clearly. 

14 Q Well, then I'll try again 

15 A Okay. 

16 Q If I don't ask a question clearly, 

17 please let me know. Let me go on to tolerance 

18 then. We're liaving difficulty with whether tic 

19 drug is sufficiently reinforcing. Tolerance is 

20 another aspect of drug addiction, whereby a given 

21 dose of a drug produces less effect or increased 

22 doses are required to achieve a specified 

23 intensity of response 

24 A Yes. 

25 Q Is that true for nicotine? 
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1 A Tolerance as described classically for 

2 the, for the hard-core drugs is a much more 

3 significant factor and is class i cal l y described as 

4 a person using the particular drug in order to get 

5 intoxicated and repeat the use of that drug to 

6 maintain the same level of intoxication. If 

7 you're going to expand that to say that tolerance 

8 also means that a person may have to tolerate some 

9 uncomfortable feelings when they first started 

10 using a substance, like the first time they drink 

11 a cup of coffee their hMrt may race and they may 

12 have other kinds of symptoms, they drink coffee 

13 for a week and that goes away, then I think you 

14 can expand the definition to say, yes, nicotine 

15 would fit in there and coffee would fit m there. 

16 Q Nicotine and coffee may both fit in 

17 there. Okay. Fair enough. 

18 A Yeah, if you expand it to say that 

19 that's - that it includes just - that after you 

20 use a drug, that your metabolism increases and so 

21 you don't respond to the drug the same level as 

22 before 

23 O Well, I didn't say - 

24 A That's qualitatively different 

25 Q All I'm asking you is based on what the 


Page 3356 

1 Surgeon General says 

2 A Uh-huh (affirmative). 

3 Q Tolerance is an aspect of drug 

4 addiction, where a given dose of a drug produces 

5 less effect or increasing doses are required to 

6 achieve a specified intensity of response. Do you 

7 agree that that applies to nicotine? 

8 A I believe that that applies to drug 

9 addiction in its variable applications to the 

10 different drugs and there's a qualitative 

11 difference. It does apply to nicotine if you, if 

12 you use the most strict entena 1 think maybe 

13 it would apply. But it certainly doesn't apply 

14 the way it applies to other drugs. 

15 Q Physical dependence on the drug can also 

16 occur and is characterized by withdrawal syndrome 

17 that usually accompanies drug abstinence. After 

18 cessation of drug use, there's a strong tendency 

19 of relapse. Does that apply to nicotine? 

20 A There are withdrawal symptoms that are 

21 described with nicotine. There are subjective 

22 symptoms. And many authors have felt that those 

23 symptoms are maybe via nicotine, may also be due 

24 to other psychological effects, such as the loss 

25 of a well-liked rcinforoer. So, again, the 
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I psychological aspects of the rcinforcers come into 

1 A We are back dancing around terms again. 

2 play. 

2 I tried to make this clear. And I'll go back to 

3 The idea that a person smokes cigarettes 

3 it. If the — we're expanding the term to include 

4 every time they are watching Monday night 

4 dependence, and there's no intoxication involved. 

5 television, it may be difficult for them to quit 

5 If you want to expand the definition to include 

6 just because of the experience of watching Monday 

6 that as the Surgeon General did, then you can. 

7 night television So they stop during that part 

7 then you can squeeze those things in. Sure you 

8 Maybe they feci more anxious or those arc 

8 can put them in. 

9 behavioral kinds of things that also play into the 

9 Q All right Let's make sure we all 

10 situation 

10 understand who is expanding what definition. This 

ll Q Tins report — let me, let me continue 

ll is the paragraph that — the line that I just 

12 This report, which is the — meaning the entire 

12 read; right? The report demonstrates in detail 

13 body of the report; nght 7 This report — 

13 that tobacco use and nicotine in particular meet 

14 A Right 

14 all these criteria; right? Isn't that what 1 just 

15 Q — demonstrates in detail that tobacco 

15 read? 

16 use and nicotine in particular meet all tbesc 

16 A That's what it says, yes. 

17 criteria. Do you see where it says that? 

17 Q Okay. This is the paragraph that says 

18 A What page are you on 7 I'm sorry. 

18 about all the different criteria. Compulsive use, 

19 Q Four. Page Roman numeral four 

19 reinforcing, tolerance and so forth. And up here 

20 A Okay I believe that the report says 

20 it says, these definitions are not identical. 

21 that those tilings, those things are met. I don't 

21 They have in common several criteria for 

22 think they are met to the same degree as other 

22 establishing a drug as addicting You saw that. 

23 drugs, but that's tr ue 

23 right? 

24 Q Okay Tot me make this clear about 

24 A I saw that. 

25 this Now, now you arc willing to admit that 

25 Q Okay. .All nght. Let's go on. 

Page 335S 

Page 3360 

l the - that nicotine meets those criteria, just 

l THE COURT Mr. Wilncr 

2 not to the same extent as heroin 7 

2 MR. WILNER. Yes. 

3 A Well, that's what we're talking about. 

3 THE COURT I think we're going to take 

4 We're talking about degree, right 7 That's what 

4 a midmommg break now We're going to be in 

5 we're talking about 

5 recess until ten till eleven. 

6 Q So nicotine is addictive, it's just not 

6 (Recess, 10:37 - 10:50 a.m.) 

7 addictive in the same degree as heroin 7 

7 (Change of reporters) 

8 a No You're — you keep coming back to 

8 

9 addictive again and this is describing — the 

9 

10 criteria tliat arc described in here are describing 

10 

l i dependence. In order for it to be addictive in 

11 

12 1964 and for it to be addictive it had to be 

12 

13 intoxicating 

13 

14 Q Okay 

14 

15 A And that is the plain difference. 

15 

16 Q All nght. Doctor, you just said 

16 

17 something, I want to make sure I understood you. 

17 

18 You said you thought these that I just read 

18 

19 were — where die report said nicotine meets all 

19 

20 tlie criteria, that this report that says nicotine 

20 

21 addiction was not talking about addiction, it was 

21 

22 talking about dependence. That's what you just 

22 

23 told me, I thought; right? 

23 

24 A I think we're — 

24 

25 Q Sir? 

25 
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1 stereotypic patterns used to describe harmful 

2 effects, relapse and cravings, right? 

3 A Okay. 

4 Q And dependence producing drugs often 

5 produce tolerance, physical dependence and pleasant 

6 or euphoria effects. Do you agree with that? 

7 A I think again there arc variations I'll 

8 go along with that 

9 Q Pleasant effects docs not mean that a 

10 drug is not dependence producing or addictive, 

11 rights 

12 A If you look at a spectrum of drugs, the 

13 ones that arc intoxicating arc the ones that were 

14 classically referred as substantive abuse The 

15 ones that have pleasant effects, such as having a 

16 cup of coffee and feeling more stimulated in the 

17 morning or smoking a cigarette and feeling pleasant 

18 or on the other side of that spectrum, but — and 

19 that's what I am talking about about expanding 

20 If you would say that the person ts 

21 looking for an intoxicalion, you would have a way 

22 of qualifying these two and separating them If 

23 you just say anything that gives you a pleasant 

24 effect or that's a criteria or that's an additional 

25 criteria to it, then I think you expand the 

Page 3367 

1 we arc trying to focus on, which is — my question 

2 is the fact that somebody says, yeah, sure, I 

3 enjoyed smoking, that does not exclude that they 

4 might have been addicted, right? 

5 A No, it doesn't exclude it. Many people 

6 who use other drugs say that they enjoyed it 

7 Q All right The primary criteria listed 

8 above are sufficient to define - define drug 

9 dc[>cndenec Highly controlled or compulsive use 

10 indicates that drug — that drug-seeking and 

11 drug-taking behavior is driven by strong, often 

12 irresistible urges 

13 Do you agree with that 7 Strong, often 

14 irresistible urges 7 

15 A You know, if s a factor of the 

16 irresistible urge versus the urge not resisted. As 

17 you get to a harder core drug, you may have a more 

18 and more irresistible urge to use that drug, as you 

19 have with other types of drugs 

20 It may be difficult to resist having your 

21 morning cup of coffee in the morning But it 

22 doesn't mean you have to have that, but that's an 

23 irresistible urge 

24 q Okay It can persist despite a desire to 

25 quit or even repeated attempts to quit Do you 

Page 3366 

1 definition 

2 Q Well, Doctor, I didn't say anything that 

3 gives you a pleasant effect 1 said the fact that 

4 it gives you a pleasant effect doesn't mean it's 

5 not addictive, right? 

6 A Run that one by me again The fact that 

7 it gives you a pleasant effect.. 

8 Q Docs not exclude it from being addictive, 

9 right 7 

10 A No, it doesn't exclude it. 

11 0 All right So when people say, well, you 

12 smoke for pleasure, you enjoy smoking, that doesn't 

13 have anything to do with whether it’s addictive, 

14 does it 7 

15 A Just the pleasant effect itself 7 

16 Q Yes. 

17 A The intoxication was a mam criteria 

18 at one point in time. So it depends on how you 

19 delineate that out 

20 Q Well, I don't mean to belabor this But 

21 let's try and stay in the 1988 or above for now 

22 rather than keep going back to 1964 So do you see 

23 intoxication anywhere on here at all 7 

24 A J do not see intoxication on there. 

25 Q All right. So let's just talk about what 

Page 3368 

1 agree that that works for nicotine 7 

2 A Okay, yeah 

3 Q Such behavior is also referred lo as 

4 habitual behavior True 7 

5 A So now we have habitual behavior and 

6 dependence being blurred togetlicr 

7 Q Okay The Surgeon General just can't 

8 keep it straight, huh 7 

9 A That's — you arc trying to use the term 

10 addiction, and I'm trying to sort out for these 

11 folks how it relates to that term. 

12 Q To distinguish drug dependence 

13 from habitual behavior not involving drugs, 

14 it must be demonstrated with a drug, psychoactivc 

15 or mood-altcnng effect in the brain, enters the 

16 bloodstream. 

17 Furthermore, drug dependence is defined 

18 by the occurrence of drug-motivated behavior. 

19 Therefore, the psychoactivc chemical must be 

20 capable of functioning as a reinforoer that can 

21 directly strengthen behavior leading to further 

22 drug ingestion 

23 That's a long sentence. And 1 think we 

24 talked a little about it before J wasn't quite 

25 sure how you came down on that when all was said 
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1 and done Does nicotine, in fact — is nicotine, 

2 in fact, psychoactive? 

3 A Nicotine is psychoactive. Many things 

4 arc psychoactivc 

5 Q Doctor, I'm sorry if I didn't ask you 

6 clearly. I wasn’t trying to ask you about other 

7 things in that particular question. 

8 A But 1 do have a right to be able to 

9 explain my answer, right 9 

10 Q Well, 1 suppose you do But I just asked 

11 you, is nicotine psychoactivc 9 

12 a Yes, it is 

13 Q Now, and enters the bloodstream — we 

M know it docs Drug dependence is defined by the 

15 term drug-motivated behavior Therefore, tie 

16 psychoactivc clrcmical must be capable of 

17 functioning as a rcinforcer that can directly 

18 strengthen behavior, strengllxm behavior, leading 

19 to further drug injection - ingestion. I'm sorry. 

20 Does that work for nicotine for you 7 Is 

21 that right 1 '’ 

22 A Nicotine may be one of tire rcinforcers 

23 Q So your answer is yes 7 

24 A Nicotine may be one of the rcinforcers, 

25 yes 

Page 3370 

1 Q Additional criteria often used -- and 1 

2 think we have been through these before Regular, 

3 temporal and physical patterns of use Drug use 

4 may persist despite adverse physical, psychological 

5 or social consequences 

6 Quitting arc often followed by resumption 

7 of drug use, or called relapse And urges and 

8 cravings to use tlx; drug may be recurrent and 

9 persistent Arc they describing nicotine there 7 

10 A When they say urges or cravings 7 

11 Q Well, arc they describing — that 

12 regular, temporal and physical patterns of use, 

13 number one. does that desen be nicotine? 

14 A Yeah 

15 Q All right Drug use may persist despite 

16 adverse physical, psychological or social 

17 consequences, docs lhat describe nicotine 7 

18 a Yes. 

19 Q Quitting episodes are often followed by 

20 resumption of drug use, relapse, docs that describe 

21 nicotine? 

22 A Yes. 

23 Q And urges, cravings to use the drug may 

24 be recurrent and persistent, especially during drug 

25 abstinence, docs that describe nicotine 7 
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1 A That's self-supported by individuals who 

2 use nicotine and other drugs as well 

3 Q So the answer is yes? 

4 a Yes. 

5 Q Similarly, seven — several common 

6 effects of dependence producing drugs can 

7 strengthen their control over behavior and increase 

8 the likelihood of harm while contributing to the 

9 regularity and overall level of drug intake 

10 And we will go through these and we won't 

1 1 belabor them One, diminished responsiveness, also 

12 called tolerance, to the effects of the drug occurs 

13 and may be accompanied by increased intake over 

14 time Does nicotine fit in that category 7 

15 A I've answered that before and 1 guess 

16 I'll do it again. The type of tolerance that you 

17 get from other drugs is quantitatively, 

18 qualitatively differeni than what you get from 

19 nicotine But you can, you know, have a tolerance 

20 that is described for nicotine 

21 Q And, two, abstinence-associated 

22 withdrawal reaction to tire physical dependence can 

23 motivate further drug intake, do you agree 7 

24 A Yes 

25 Q So when people feel terrible after they 

Page 3372 

1 withdraw - after they stop using nicotine, tlxy 

2 feci terrible for some time, nght, or many do' 7 

3 A 1 think the question is why do they feci 

4 terrible It's not only just because of the 

5 nicotine, it's because of the other rcinforcers 

6 that I described 

7 Q Well, is it — is it anything to do with 

8 the nicotine when they feel terrible or is it 

9 nothing to do with tlx - nicotine 7 

10 A Nicotine plays n role, psychological 

1 1 factors play a role, and social factors play a 

12 role 

13 Q Abstinence-associated withdrawal Three, 

14 the effects that axe considered pleasant euphoria 

15 to the drug user can be provided by the drug 

16 itself Does that work for nicotine? 

17 A 1 think that nicotine has been desen bed 

18 as causing a pleasant effect I wouldn't call it 

19 euphoria, but it can be desenbed as a pleasant 

20 effect or a calming effect that — why people 

21 continue to smoke. 

22 Q Okay Let's go to page nine. ; 

23 MR WILNER 413, please. 

24 Q Just so we arc all on the same page, 

25 figuratively and literally. 1 want to make sure 
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1 that wc understand each other Now, these are the 

2 major conclusions of the 1988 Surgeon General's 

3 report. 

4 Are they, in fact, what you consider to 

5 be -- whether you agree with tlicm or not, arc tlicse 

6 the conclusions that are developed in this text 7 

7 A Yes, tlicse arc — this says major 

8 conclusions 

9 Q And wlietlicr you agree with it or not, 

10 is — docs ihe text and the cite — and ibe 

11 articles that tlicy cite support tlicse conclusions, 

12 wltctlicr you agree or not 7 

13 A 1 think some of tlic conclusions arc 

M supported within the (ext and other ones are not as 

15 well supported within the text 

16 Q Okay Tlic conclusions arc cigarette and 

17 oilier forms of tobacco are addicting Nicotine is 

18 the drug in tobacco that causes addiction And 

19 the pharmacologic and behavioral processes that 

20 determine tobacco addiction arc similar to those to 

21 determine addiction to drugs such as heroin and 

22 cocaine 

23 A I'm sorry, major conclusions You said 

24 you were on page thirteen You arc on nine now 7 

25 Q I'm on nine now 

Page 3374 

1 A Oh, I'm sorry 

2 Q Pardon me 

3 A 1 thought you were going through each 

4 chapter 

5 Q Pardon me 

6 A Okay On the major conclusions, 

7 cigarettes and otlicr forms of tobacco are 

8 addicting I think that you are assuming tlicre 

9 that the drug itself causes the addiction And 
JO there are other things involved in that, and 1 

11 described that 

12 Nicotine is the drug in tobacco that 

13 causes addiction Again, that's a causation 

14 statement when there arc many different factors 

15 involved The pharmacologic and behavioral 

16 processes that determine tobacco addiction arc 

17 similar to those that determine addiclion to heroin 

18 and cocaine 

19 If you expand the definition, you may be 

20 able to say that they arc similar. But I think 

21 they arc qualitatively different, between those two 

22 things And I described my opinions on that. 

23 Q So you would say as to number one, not 

24 really because - because of — because there arc 

25 other things involved in addiction, I guess, or I 
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1 wasn't sure. 

2 Do you agree or disagree with number 

3 one? I couldn't tell, 

4 AT wouldn't agree with that as an emphatic 

5 statement that cigarettes and other forms of 

6 tobacco are addictive I don't think — I think 

7 you have to elaborate on that. 

8 You can't — you know', this is a major 

9 conclusion You have to go and find out what 

10 exactly those issues arc And to say that nicotine 

11 is a drug that causes tobacco addiction, you know, 

12 tlic term addiction or dependence arc behavioral 

13 constructs like wc talked about before. 

14 Just the drug doesn't cause the 

15 addiction You have to have the other factors 

16 involved You need a person It has to be 

17 individualized to that person. 

18 Q Every time it’s been individualized in 

19 50 million cigarette users, though, none have come 

20 out to meet your definition 

21 A 1 think, you know, the definition from 

22 1964 tlicy w'ould not meet, no 

23 Q let me just mention the definition from 

24 1964 Which, incidentally, is it true that you 

25 didn't know that definition until six months ago 7 
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] A 1 didn't know it as far as reading it 

2 in the report I mean, 1 know and my opinions arc 

3 consistent with the way that I practice medicine 

4 and tlic way I feel about dealing with patients 

5 1 know when someone comes in to me and 

6 says, you know', I have a serious cocaine problem, 

7 I've been using crack every single day, I'm getting 

8 into all kinds of trouble, that that’s a different 

9 kind of thing than someone that comes in and says, 

10 I’ve been smoking for several years and I need to 

1 1 try and stop smoking 

12 Q But that — go ahead, Doctor 

13 A So, you know, to say that, you know, I 
M never — 1 hadn't thought of these things before 

15 or this is not part of my opinion, ] certainly have 

16 — I can tell the difference when I treat people 

17 and when I deal with them. 

18 Q But, Doctor, saying that they're not the 

19 same — let me just reflect for a moment. Saying 

20 that nicotine addiction is not the same as cocaine 

21 or not the same as heroin, are you — are you 

22 saying that nicotine addiction is not a serious 

23 problem to people who arc regular cigarette users? 

24 a I am saying that people who are regular 

25 cigarette users have difficulty and part of that 
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1 difficulty is due to nicotine But the other parts 

2 of it are also important. 

3 Q Well, let me see if I can ask you the 

4 question again Is nicotine addiction a serious 

5 problem to many people who use cigarettes? 

6 A If you arc going to ask me that question 

7 as a yes or no, I would have to say no And then 1 

8 would explain my answer as I have explained it 

9 It is not just nicotine in the drug, but it's a 

10 combination of the factors involved 

11 Q And you say it's not just nicotine in the 

12 drug But tlic nicotine in tlicrc, is that a serious 

13 problem 7 

14 A The nicotine is a serious — 1 think 

15 tobacco, smoking is a .serious problem 

16 Q Let me ask you this If you took the 

17 nicotine out of cigarettes, would people smoke the 

18 way they do 7 

19 A No But if you take the nicotine out 

20 of cigarettes people wouldn't take in nicotine the 

21 way they smoke So it's a combination of the two 

22 Q I don't know You said - you have been 

23 talking about these habits, like you have a 

24 cigarette wltcn you watch the news or you have a 
i25 cigarette at home or one thing or anotlicr You 
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1 could still have those cigarettes without die 

2 nicotine in there, right 7 

3 A You could 

4 Q You could blow smoke rings, enjoy the 

j 5 feel of the cigarette, die taste of the tobacco in 

6 your mouth, whatever it is, right 7 

7 A Just as you could chew nicotine gum or 

8 take nicotine and not have tlx; cigarette, both 
y of those things arc important in how a person 

10 interacts and deals with these kinds of things 
1! and whether or not it becomes habit forming 

12 Q We went back - you just went back to 

13 nicotine gum, which 1 thought we established had a 

14 totally different way of affecting your brain 

15 because of the slowness — that it was absorbed in 

16 your mouth, right 7 

17 A Right 

18 Q So let’s keep our discussion just for 

19 this one little point — 

20 A Okay 

21 Q — on inhaling nicotine in a cigarette 

22 with the tobacco and inhaling just the — just the 

23 rest of it with flic nicotine out, all right Just 

24 those two alternatives 

25 A Smokers would prefer tlx; ones with 


1 nicotine in them 

2 Q Smokers would prefer them? Why? 

3 A Because nicotine is a part of the 

4 problem. It is not the be all and end all of die 

5 problem, it's a part of it 

6 O Let's get down to brass tacks here What 

7 do you mean? Why do smokers want the nicotine? 

8 A Because smokers feel a sense of relief 

9 when tlicy smoke and t!x;y also have pleasant effects 

10 wltcn they smoke Tlicy have a calming effect and 

11 dicy have a pleasant effect in general when tiiey 

12 smoke 

13 Q And is that dr ug effect nicotine? 

14 A I think that — a large component of that 

15 may be drug effect of nicotine 

16 Q What you just said w<as all positive It 

17 has a nice effect. What about when you stop doing 

18 it and you start feeling bad, is that from the 

19 nicotine? 

20 A 1 think that's a combination of several 

21 factors, that it's a combination of the nicotine 

22 It's also a combination of them doing (lie behavior 

23 over and over again 

24 You can get pleasurable effects from tlx; 

25 experience of smoking with otlxr people in a social 
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1 situation in addition to the nicotine And so 

2 those factors can be involved probably on both ends 

3 of it 

4 Q Let me ask you to look at page 11 

5 A Okay 

6 Q IMS now clear that even by the earlier 

7 distinction in nomenclature, cigarettes and other 

8 forms of tobacco are addicting and actions of 

9 nicotine provide tlx; pharmacologic basis of tobacco 

10 addiction 

1 1 The term dependence producing may also 

12 be used to describe cigarettes and otiicr forms of 

13 tobacco use and actions of otter drugs, tus, 

14 opiates and cocaine. Since 1964, considerable 

15 additional evidence has been compiled that 
)6 substantiates these conclusions 

17 Do you — well, let me ask you a piece at 

18 a time. Tins seems to say that even by the earlier 

19 distinction, the 1964 distinction, that it's now 

20 clear that cigarettes and other forms of tobacco 

21 arc addiction — are addictive. 

22 Now, without getting into what we talked 

23 about before, were you aware in 1988 tlx; Surgeon 

24 General says that our research today shows it might 

25 have — it might have applied even in ’64? 
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1 A 1 don't see that I don't see where it's 

1 Drug Administration published at 21 Code of Federal 

2 saying intoxicating. If applied in '64, it would 

2 Regulations, Part 801? 

3 have to be intoxicating. Where does it say it's 

3 A No, I have not. 

4 intoxicating? 

4 q This is a proposed rule analysis 

5 Q Were you aware that the Surgeon General 

5 regarding the FDA's jurisdiction over 

6 made this suggestion that research had come that 

6 nicotine-containing cigarettes and smokeless 

7 way'* 

7 tobacco products 9 

8 a I read it And I think I fiad it 

8 A 1 hat's a proposed rule 

9 highlighted, so 

9 Q Uli-huh (affirmative). 

10 0 So maybe do you think that perhaps the 

10 A So it's not something that it's in effect 

11 Surgeon General was concerned about whether 

11 right now 9 

12 nicotine might be affecting lltc decision centers 

12 Q Oh, did you know whether or not 

13 in the brain without having to go through tlic 

l 3 cigarettes arc regulated, the contents of 

14 intoxication route 9 Something we lalkcd about 

14 cigarettes are regulated by the federal 

15 before 

15 government 9 Do you know that 9 

16 A Nicotine might be affecting parts of the 

16 A No You said it was a proposed rule 

17 brain 1 don't think 1 said it was tlic decision 

17 1 was asking you, it's a proposed rule 9 

18 center in tlic brain It was — said the brain — 

18 Q Well, Doctor, do you — are you — do you 

19 in the Jaffc article, it says the brain, which is 

19 know whether the content — nicotine content of 

20 tlic decision ccnlcr in general — I mean, you have 

20 cigarettes are regulated by the federal government 9 

21 to use the whole brain But there may be parts of 

21 A The nicotine content in cigarettes 9 

22 tlic brain that are affected by nicotine, yes 

22 Q Yes 

23 Q And those parts may be involved in 

23 A I think that there are regulations on 

24 decision-making or motivation, right 9 

24 what that should be 

25 A Those pans may be involved in the whole 

25 o You do 9 
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1 aspect of what we are discussing Part of whai 

1 A But I'm not aware of it. 

2 nicotine docs is that it affects tlic brain 

2 0 Well, where would they be 9 

3 certainly That's one component of it 

3 A 1 said I'm not aware of wlicthcr or not 

4 Q Could it affect the motivational part of 

4 the federal government regulates those or not 

5 the brain 9 

5 Q But you think maybe they should 9 

6 A So that it destroys someone's motivation 

6 A I don't know whether they should or not 

7 to be able to quit 9 1 don't think so Tlicre is 

7 Q Well, it was interesting, though. You 

8 plenty of people who have quit and been motivated 

8 just said you kind of thought that tlicre were. 

9 to do so 

9 right 9 

10 Q How about that it affccls the motivation 

10 A I know that there are various levels 

1] part of tlx? brain? 

11 of nicotine in cigarettes. Whether the federal 

12 A It may have an effect on it 

12 government actually regulates that, I am not aware. 

13 Q Okay And that’s something that you have 

13 okay? 

14 not researched 9 

14 Q And you wouldn't have the faintest idea 

15 A 1 have not done bench research on that. 

15 where it would be if it liad — if the federal 

16 no. 

16 government regulated it, you have no idea where to 

17 Q Bench research 9 What do you mean by 

17 look for that? 

18 that? 

18 A No. 

19 A I mean, I haven't done — I haven't done 

19 Q Okay. Well, regardless of how you feel 

20 research, you arc right. Okay, that's fine 

20 on whether or not the nicotine in cigarettes should 

2) Q So let's put this down for a minute. I'm 

2i be regulated, were you aware that a report had been 

22 getting tired of it Let's pick up something else. 

22 produced by die Food & Drug Administration called 

23 I'll move along. 

23 "Nicotine in Cigaae+tes and Smokeless Tobacco 

24 Have you looked at the Federal Register 

24 Products Is a Drug," and these products arc 

25 published Friday, August 11, 1995, from the Food & 

25 ntcotine-dclivcry devices under the Federal Food 
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1 Drug & Cosmetic Act Arc you familiar with that 7 

2 A No, I am not. 

3 Q Did you do any kind of research to 

4 determine what the 1995, the most current 

5 government publication in 1995 said about 

6 cigarettes and nicotine 7 

7 MR RILFY Your Honor, the witness has 

8 already said Ik's not familiar with it, hasn’t read 

9 it, wasn't aware of it 

10 TIIF COURT Overruled 

11 TIIF WITNESS I told you that I haven't 

12 read it, so 

13 TIIF.COURT Thai really wasn't die 

U question 

15 THr WITNESS Okay 

16 Q I'm sorry Did you look to see whctlicr 

17 the — tlrcrc were govemmeni publications from — 

18 updating perhaps the 1988 Surgeon General's 

19 bringing us into today, in 1995 ’ Did you look for 

20 those 7 

21 A No 1 didn't look for that particularly 

22 Q So the attorneys who hired you gave you 

23 the 1988 report but did not give you the 1995 

24 report 7 

25 A 1 requested the '88 report and the '64 
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1 awhile It's obviously a lengthy document. I 

2 think it's not appropnate for that reason for 

3 Mr. Wilner to ask the witness questions about this 

4 document. 

5 MR wrLNER Well, Your Honor, the exact 

6 objection, I think, is the use of authoritative 

7 treatises or other in cross-examination 

8 Dr Fcingold has already identified this as an 

9 authoritative treatise. It is pubhslied in the 

10 Federal Register It's part of the organic law 

11 It is now in the Code of Federal 

12 Regulations Its autlienticity is not disputed or 

13 cannot be dispulcd It is probably subject to 

14 judicial notice 

15 In addition, we didn't go ahead and do 

16 all those details because we think it's too long 

17 to bother with But as far as being fair for 

18 cross-examination, the fact that he hasn't read it, 

19 it's just like any other book that we may be able 

20 to establish from him or from another witness as 

21 authoritative We can cross him on it 

22 If they don't choose to give it to him 

23 and let him get ready, that's their decision And 

24 I may not be able to get anything out of it as a 

25 tactical matter But as a matter of propriety, as 
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1 report I did not request (hat particular report 

2 from tlicm and I did not receive it, those 

3 particular regulations that you have tlxrrc — 

4 or proposed regulations I guess they arc 

5 Q Okay Well, let me slxiw you tins report 

6 and see whether or not you can recogni7C it as an 

7 authority 

8 MR WILNER No, I want the whole report 

9 MR K1LFY your Honor, may we approach 7 

10 TUH COURT Yes 

11 (Side-bar conference held outside tlie 

12 hearing of tire jury) 

13 MR RILFY Your Honor, 1 think it's 

14 unfair to ask die witness — I assume Mr. Wilncr is 

15 now about to question the witness about the FDA 

16 proposed ruling, which the witness said he wasn't 

17 aware of it, hasn't read it, hasn't relied upon 

18 it. 

19 I think it's unfair to ask him, proceed 

20 to ask him questions about it when he said he 

21 hasn't toad it and is unfamiliar with it If he's 

22 going to ask him questions about n, I think the 

23 witness should be given an opportunity to look at 

24 the document to read through the document 

25 Obviously, it's going to take quite 
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1 long as its authontativcncss has been established 

2 cillicr (a) by this witness or (b) by another 

3 witness, I think I'm entitled to ask him 

4 MR RILEY Judge, this is a proposed 

5 rule It's not a regulation, it's a proposal 

6 It's subjected to comments. It's under 

7 consideration by the agency 

8 This is not. in any sense of the word, a 

9 regulation; or it's not a final document m any 

JO sense of the word either It's a proposal, that's 

11 all it is 

12 I think it's inappropriate This witness 

13 has not testified — he is not relying upon it. He 

14 doesn't recognize it as authoritative. 1 think 

15 it's unfair and inappropriate for him to ask 

16 questions about it. And certainly it would be 

J 7 unfair and inappropriate to ask questions without 

18 giving the witness an opportunity to sit down and 

19 read it. 

20 THE COURT It was previously disclosed 

21 as an exhibit, was it not? 

22 MR WILNER Certainly, Your Honor 

23 MR RILEY It was not. 

24 THE COURT Do you have another copy of 

25 it? 
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1 MR RIL|-'Y Your Honor, it was never 

2 identified as an exhibit in the ease 

3 MR WILNER- Your Honor, we arc quibbling 

4 to the nth degree. We filed a motion that it be 

5 recognized as judicial notice and attaclicd it It 

6 was identified as an exhibit. 

7 MR PRICHARD Marked as an exhibit 

8 MR WILNFR I’m not offering it as 
V evidence, for God’s sake 

10 THE COURT I didn't mean identified on 

11 the record during tlic trial proceeding, but during 

12 the pretrial proceedings 

13 mk wiLNLR Yes, of course And 

14 Dr Fcingold testified from it and read from it, 

15 although we didn't technically mark it, because 

16 it's a public document 

17 THT COURT Do you have anotlicr copy of 

18 it 9 

19 MR PRICHARD I do. Your Honor And! 

20 know what we arc leading up to Tins document is 

21 the most inadmissible piece of hearsay, most 

22 prejudicial document 1 have ever seen 

23 It coniains an analysis of constitutional 

24 issues, analysis of legal issues It contains 

25 opinions of all kinds of different people it also 
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1 — it also has a lot of stuff in tlicrc rclaiing to 

2 documents that an? not in issue in this ease and 

3 has statements of tire tobacco company, of oil ter 

4 executives 

5 MR wiLNIiK counsel, could 1 avoid 

6 getting double-teamed 7 It's so difficult for me 

7 MR r RICHARD He asked about the 

8 document and I'm responding, if you don't mind 

9 nir COURT Let me say this 1 don't 

10 expect that Mr Wdner is going to refer to 

11 portions of the document that are immaterial to 

12 this witness's expertise 

13 First of all. if so then a proper 

14 objection would preclude that 1 am going to allow 

15 him to make reference to it I think it’s the kind 

16 of materia! that an expert in Dr Thompson's 

17 discipline would reasonably have notice of and rely 

18 on or certainly arguably could have, if the 

19 questions lhat I think ore addressed in here 

20 concern nicotine and addiction 

21 MR WILNRR Yes, sir 

22 THE COURT And I suspect that's where 

23 you arc headed with it 

24 MR WILNRR Yes, Your Honor. I 

25 certainly would be respectful of any objection. 
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TUG COURT You need to give the doctor a 
copy 1 agree it's not fair for him to be 
questioned about it without having a copy of it. 

MR WILNER This copy is for him. 

MR RILEY Judge, 1 think he has to have 
a chance to read it How can we ask questions 
about it — he's going to take bits and pieces of 
it and ask him questions about it without an 
opportunity to review it 

THE COURT I'm going to allow him the 
opportunity to review it. I’m not going to allow 
him to be asked a question about it without having 
a chance to look at it. 

I don't suspect lie's going to read the | 

entire Federal Register volume, because 1 don't 
suspect he'll be questioned about the entire 
Federal Register volume 

MR WILNER Your Honor, I think that 
tlicse kind of objections arc kind of the Parade of 
Horribles 1 vote that we — that we have to be 
fair We will give him the document We will 
proceed If lie needs to read a portion — I have 
very specific things I intend to read Depending 
on his answers, 1 may have others 

But it's no different from any other 

Page 3392 

document that is given to an expert lo say, look, 
if he didn't look at it, I want you to look at it. 

I'll ask you some questions He’ll say, well, 1 
can't answer. 

Fine If you want to read tins part and 
read that part, fine This business of trying to 
anticipate every thing that l might do wrong, I'm 
not going to do anything wrong 

THE COURT Make sure the doctor has a 
copy of it, please 

MR PRICHARD Yes, Your Honor. We have 
one copy. 

MR WILNER This is for the doctor 1 
have an extra copy for him 

THE COURT objection overruled 
(Side-bar conference concluded) 

THE COURT Mr Wilner. 

MR WILNER May it please tlic Court. 

MR RILEY Your Honor, may we get our 
copy of the document? 

THE COURT Certainly. 

MR WILNER Are you ready? Do you have 
your copy? 

MR PRICHARD Does the witness have a 

copy? 
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1 MR WILNER I’m about to give it to 

2 him. Thank you. 

3 MR PRICHARD That was my question 

4 MR wrLNER- Thank you. 

5 MR PRICHARD You am welcome 

6 Q Dr Thompson, let me hand you a copy of 

7 the Federal Register from August 11, 1995. And Pm 

8 going to ask you a few questions about it Some of 

9 the material we have already been over, but I don’t 

10 want to belabor the point 

11 Doctor, let me ask you firsl to turn to 

12 page — I'm sorry, turn to page 41483 It's got a 

13 lot of pages in this federal binding, I guess 

14 A 4I483 7 

15 Q 41483 

16 A (Complies) Okay 

17 Q Yes, 1171 — page 22 Actually, tlx; 

18 report is embedded in the Federal Register The 

19 Federal Register's number is 41483, but the report 

20 is labeled 22 on the bottom That may help, page 

21 22. 

22 First let me read a little bit and 

23 then you'll say whether you agree or disagree As 

24 summarized below, a large body of compelling and 

25 widely accepted scientific evidence now exists that 

Page 3395 

1 able to go through the whole document and determine 

2 what definitions that they’ve used and how they've 

3 gone about doing that. 

4 It says that in the report is about what 

5 I can tell you. 

6 Q All right. Look at addictive effects. 

7 Until tlic 1980s, nicotine was not widely 

8 appreciated to be an addictive drug. Do you agree? 

9 A Yes. 

10 Q Overwhelming — of course, you have also 

11 looked at some private research that was not 

12 published ever and did not reach the public's eye 

13 unlil 1995 which was done by Brown & Williamson 

14 Tobacco Company, which concluded that nicotine was 

15 addictive back in the '60s, right 7 

16 MR RILEY Objection to tlx: form, Your 

17 Honor There is no proof tlx; research was done by 

18 Brown & Williamson 

19 THE COURT Overruled 

20 THE WITNESS Can you — that was a 

21 couple of different questions Can you ask me one 

27 of them 7 

23 Q Never mind We will get back to them 

24 Ovcrwlvclnung scientific evidence and broad 

25 recognition that nicotine is an addictive or 

Page 3394 

1 establislxts that nicotine is addictive 

2 Nicotine's addictive properties and its 

3 other significant pharmacological effects arc so 

4 well - arc now so well documented and commonly 

5 understood that these effects on tlx; structure or 

6 function of the body must be held to be foreseeable 

7 by any manufacturer of cigarettes or smokeless 

8 tobacco products that contain nicotine 

9 Now, though you weren't aware of this 

10 report, were you aware of any literature that said 

1 1 that the effects — the addictive properties arc so 

12 well documented in 1995 that — as to be 

13 foreseeable by any manufacturer 7 

14 MR RILFY Your Honor, I object to that 

15 on the grounds of relevance Mr Carter stopped 

16 smoking Lucky Strike cigarettes in 1972. 

17 THF. COURT Overruled. 

18 THF WITNESS I'm sorry, could you repeat 

19 the question 

20 Q Arc they so well documented, now, as to 

21 be foreseeable to any manufacturer or to any 

22 scientist? 

23 A I think again you would have to describe 

24 what definition you are using for addiction. I 

25 haven't reviewed this document I haven't been 

Page 3396 

1 dependence-producing suhstance emerged in (he 

2 1980s Do you see that 7 

3 A Right Again, the same tune that was 

4 occurring, the definition was expanding I 

5 understand they're talking about addiction here 

6 Q Also, when it says emerged, what I asked 

7 you before is didn't you receive some documents 

8 that had been — that had indicated private 

9 research had been done on the addictiveness of 

10 nicotine by Battellc Laboratories and others 

11 involved with Brown & Williamson Tobacco Company in 

12 the 1960s 7 

13 A 1 did review two documents called 

14 Hippo I and Hippo 11 that were apparent research 

15 documents The details of where they went and why 

16 they went I'm not privy to at this point 

17 Q Okay Let me ask you this Almost all 

18 the leading experts and public health organizations 

19 in the United States and the international 

20 community, including the vast majority of 

2 i scientists funded by tobacco industry, now 

22 recognize nicotine's addictive effects 

23 Now, do you — do you know -- do you 

24 agree even -- whalcver definition you use, that 

25 that's true? 
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1 

A Mr Wilncr, I think — again, I haven't 

i 

that. Numerous studies have documented the 

2 

looked at all this to be able to sort out what 

2 

characteristics of addiction among cigarette and 

3 

definition they're using and how they arc applying 

3 

smokeless tobacco users 

4 

it. If you want to just refer to nicotine as 

4 

First, consumers use tobacco regularly 

5 

nicotine addiction, and I can answer questions 

5 

and compulsively. And I think you said you weren't 

6 

along that line I think I have already delineated 

6 

sure if they really used it compulsively, right. 

7 

what my beliefs arc on that 

7 

typically, right 7 

8 

There is a distinction between that and 

8 

A Yeah 

9 

the other drugs And I believe I’ve delineated 

9 

Q For example, 87 percent of people who 

10 

that 

10 

smoke - 87 percent of people who smoke cigarettes 

11 

Q Since 1980, nicotine has been recognized 

11 

smoke every day Do you know that 7 

12 

as addiclivc or dependence producing by tlic World’s 

12 

A Yes The vast majority of cigarette 

13 

Health Organization, tlx; American Medical 

13 

smokers, as 1 discussed yesterday, I bcltcvc, smoke 

14 

Association, the American Psychiatric Association, 

14 

roughly a pack a day and smoke that in a way that's 

If 

tlx American Psychological Association, tlx 

15 

adapted for them 

16 

American Society of Addiction Medicine, tlic Royal 

16 

Q And do you believe that having that 

17 

Society of Canada, and (he Medical Research Council 

17 

nicotine evciy day is part of why tlxy smoke 7 

18 

of the United Kingdom Did you know lhat 7 

18 

A I believe I have also addressed that, 

19 

A It says addictive or dependence 

19 

yes, as part of why they smoke 

20 

producing, it uses both of those terms 

20 

Q Nearly two thirds of smokers need their 

21 

synonymously If you are going to use those terms 

21 

first cigarette within the first half hour of 

22 

synonymously, I would assume all those things are 

22 

awakening Do you know that 7 

23 

true, yes 

23 

A Thai they smoke tixir cigarette in the 

24 

Q Did you know all those organizations had 

24 

morning, yes 

25 

adopted (hat view? 

25 

Q Yes Do you think they smoke it in tlx 
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1 

A 1 believe that those --- yes, "dependence 

1 

morning because it tastes so good or is it to get 

2 

producing " All those organizations would have 

2 

tlx nicotine back up that has fallen to a low' level 

3 

adopted dependence producing as well It says 

3 

during the nighttime by being metabolized by tlx 

4 

addictive or dependence producing 

4 

body all night 7 

5 

Q And do you believe (bat this report uses 

5 

a I think it's a combination of those 

6 

addiction and dependence producing in any different 

6 

things 

7 

way or did they use them synonymously like the 

7 

Q Okay Second, the failure rate of people 

8 

Surgeon General did? 

8 

who attempt to stop or reduce their smoking is 

9 

MR RILHY Your Honor . 

9 

dramatic even in tlx face of hfc-tlucatcning 

10 

A I've only reviewed two lines of tlx: 

10 

tobacco-related illnesses True 7 

1 1 

report 

11 

A Many people who try to quit don't quit. 

12 

Q Okay All right Let me ask you about 

12 

Many other people accomplish that task 

13 

something that's a little bit different Look at 

13 

Q Well, my question was, do you agree with 

14 

page 25 Remember we talked about how many people 

14 

this The failure rate is dramatic "Dramatic," 

15 

were addicted under your definition in the United 

15 

that's the w'Ord they use. 

16 

States? 

16 

A Uh-huh (affirmative) 

17 

A I think we talked about my definition to 

17 

Q Is it dramatic for you? 

18 

different drugs Are you talking about to nicotine 

18 

A The failure rate of people quitting 

19 

as well? 

19 

— I think if you look over the course of someone's 

20 

Q I'm just trying to lead up to this. I'm 

20 

lifetime, many people are able to quit over the 

21 

sorry, I didn't want to give you a hard question. 

21 

course of their lifetime. If you smoke for 40 

22 

I'm just trying to lead up to (his Do you 

22 

years, if you look at that population over a time 

23 

remember we talked about that subject in general 7 

23 

frame, many of them arc able to quit. 

24 

A Uh-huh (affirmative). 

24 

If you look at one quit attempt, many 

25 

Q These questions basically arc on 

25 

people fail that one quit attempt But if they 
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1 have subsequent quit attempts, a lot of people arc 

2 able to accomplish that. 

3 Q Each year nearly 15 million people, 

4 almost one third of all smokers, try to quit 

5 smoking in the United States Do you think that's 

6 right 9 

7 A That's what is printed there 

8 Q Well, 1 mean, you are — you have 

9 testified as an expert in these matters Do you — 

10 can you agree or disagree, or you don't know 9 

11 A I would agree 

12 Q All right Only about 3 percent of 

13 would-be quitters achieve long-term success Do 

14 you agree with that? 

15 A It depends on what tley'rc talking about, 

16 long-term success, 1 guess 

17 Q What is long-term success to you 9 

18 A Someone who is able to quit and continue 

19 quit for a long period of time 1 would say a year 

20 or more Artd llicne arc, you know, 40 percent of 

21 the people who have ever smoked have quit for a 

22 year or more 

23 So it just depends on -- if you look at a 

24 time frame, if you said how many people quit in a 

25 week, you know, there wouldn't be a whole lot If 

Page 3403 

1 Information survey, 70 percent of current smokers 

2 reported that they would like to completely stop 

3 smoking cigarettes. Do you know about that survey? 

4 a Yeah. I believe that 70 percent of 

5 people do say that they would like to quit. 

6 However, when you look at how many of them actually 

7 show up at a program to quit, the numbers are - 

8 drop dramatically 

9 So although 70 percent want to quit, 

10 maybe only 30 percent make an attempt And of 

11 those that seek professional help maybe only 

12 5 percent will seek professional help and/or come 

13 to an actual clime 

14 So there are vast differences in someone 

15 saying I want to quit and actually taking the steps 

16 to quit I'm not saying that it's not difficult 

17 It is difficult 

18 Q All right Doctor, all I asked you was 

19 did you know about the 1993 National Health 

20 Information survey. That's all 1 asked 

21 A No. I know that a significant percentage 

22 of people say that they would like to quit I 

23 don't know about that particular survey 

24 Q 70 percent of current smokers reported 

25 tlicy would like to complcicly stop smoking 

Page 3402 

1 you expanded the time frame, t lie re would be a lot 

2 more involved in it. 

3 Q Well, tins says long-term success Is 

4 that hard 9 is that a medical term? 

5 A Not really It's not defined, but . 

6 O Indeed, cigarettes and smokeless tobacco 

7 products may be the only elective consumer product 

8 that the majority of the users want to quit using 

9 but cannot How about that, do you agree v/ith 

10 that 9 

11 A Yeah 1 think there arc many other 

12 things that people want to quit using and cannot 

13 quit using or arc not able to quit using 

14 Dietary issues arc very problematic 

15 in that line as well People want to be able to 

16 control their diet and decrease the amount of food 

17 they intake. But they're not able to do that. But 

18 I can agree with that. 

19 Q So this is sort of like toe cream, you 

20 are saying People just go down to the store and 

21 they just grab that ice cream even though they 

22 really don't want to cat it at all, right? 

23 A No. It’s not just like ice cream. It is 

24 difficult to quit I have said that already. 

25 Q In response, the 1993 National Health 

Page 3404 

1 cigarettes 68 percent of smokeless tobacco users, 

2 blah, blah 

3 Moreover, tobacco use persists despite 

4 harmful and often deadly consequences In one 

5 survey, 90 percent of smokers agreed with lire 

6 general "proposition that smoking is harmful to 

7 health 65 percent believe that smoking had 

8 already adversely affected their health And 

9 77 percent believe that they could avoid or 

10 decrease serious health problems by quitting 

11 smoking Is that consistent with what you have 

12 testified to? 

13 A I think that's reported there and that 

14 makes reasonable sense 

15 Q Almost half of the smokers who have 

16 surgery for lung cancer resume smoking Do you 

17 know that? 

18 A Yes, I have heard that reported as well 

19 Q And that's because they like it? 

20 A 1 think you would have to look at the 

21 particular individual and try and determine whether 

22 or not - what that person's personal risk and 

23 personal interests were 

24 Q You mean you'd just like to look at the 

25 individual and kind of have n talk with them or not 
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1 — whatever you do with people and ~ in sonic body 

2 and make a determination for why people who have 

3 had lung cancer surgery go back to smoking? 

4 a I think you would hke to know whether 

5 that individual felt that they had already had lung 

6 cancer and there wasn’t a good prognosis for them 

7 And they said, well. I'll just continue, it doesn't 
H make any sense for me to quit, or they felt they 
9 had a better prognosis and they were quitting 

10 because they wanted to improve their prognosis So 

11 I think it is important to look at an individual, 

1 2 yes 

13 Q And even when smokers have their larynxes 

14 removed, 40 percent try smoking again without a 

15 larynx 

16 A Yes 

17 Q And is that again — would you have to 

18 talk to those people, if you could, to find out why 

19 they would go back under those circumstances 7 

20 a I think it's important to look at the 

21 personal risk and tire individual issues with 
23 everyone, if you are trying to figure out why 

23 they're going to quit or why tlicy don't w'ant to 

24 quit 

25 Q We will talk about that in a minute 

Page 3406 

1 Please, 1 175 Look on page 26 Nicotine — in the 

2 second paragraph Nicotine satisfies tire classic 

3 criteria for an addictive substance In fact, 

4 major recent clinical studies have demonstrated 

5 that betwreen 75 percent and 90 percent of frequent 

6 smokers and more than one third of smokeless 

7 tobacco users arc addicted 

8 So by this study, 75 to 90 percent of 

9 frequent smokers arc addicted to nicotine, winch 
10 you disagree with, right? 

It A I guess I can go over that again 

12 If you interpret the criteria in a way that is 

13 restrictive, you may exclude them If you 

14 interpret the criteria in a way that is broad, you 

15 may include n whole host of them 

16 Q Further, cigarette users themselves 

17 recognize that cigarettes arc addictive. According 

18 to a national household survey conducted by the 

19 US Department of Health & Human Services, 83 to 

20 87 percent of cigarette smokers who smoke more than 

21 26 cigarettes a day believe they're addicted Do 

22 you agree? 

*23 A 1 think that's the report of the survey 

24 results, yes. 

25 Q So would you — you don't treat these 
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patients, though, in your drug abuse clinic or see 
them day to day, these people who believe they're 
addicted to cigarettes and that's all, right? 

A No, they have — they have other problems 
as well as smoking. 

Q How hard is it for your patients to quit 
smoking compared to getting off these other drugs 7 
a I haven't done a survey of my particular 
patient population to see that. 1 think that they 
would report that smoking is difficult to quit just 
as the oilier things arc difficult to quit 

Q Do you know anybody who has done a 
survey' 7 

a I have briefly reviewed some research 
that has — not research, but I have seen it in 
reports that individuals who go into clinics report 
that it may be more difficult for tlicm to quit than 
their so-called drug of — the drug that they like 
tlx; most I have seen that kind of stuff 1 
haven’t reviewed it 

Q More difficult to quit than their — you 
can hold that until we establish it 
a Right 

Q I didn't hear it I'm sorry 1 was 
distracted. 

Page 3408 

a I have read — 1 have read in tlx; 
literature that that occurs 
Q What occurs? 

A That people report if they go into a 
Substance abuse clinic, or whatever, and they start 
and they arc looking at decreasing tlx; use of tlx; 
drug of choice that they will report, that they 
will self-report that it would be harder for tlicm 
to stop smoking cigarettes 1 know that that's 
available That literature is out tlicrc 

Q Harder than smoking - harder to stop 
smoking than to kick heroin 7 

A That's what lliey — dial's what Uiey 
self-report sometimes 

Q Wlxrn you say self-report, how else can 
you report it? Isn't it the people talking? 

A Well, yes, it’s the people talking 
Q 1 mean, self-report sounds like there is 
something wTong with the report 

A Well, I think you would have to verify 
that by looking at other issues and trying 
clarify it Wlicn someone has a self-report, you 
want to look at other things as well 

Q Other things. Well, let me ask you Arc 
you familiar with the article by Kozlowski 
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1 Wilkinson and Skinner and others called Greater or 

2 Equal — "Comparing Tobacco Cigarette Dependence 

3 With Other Drug Dependencies, Greater or Equal 

4 Difficulty Quitting" or "Urges to Use But Less 

5 Pleasure From Cigarettes" 9 

6 a I haven't reviewed that particular 

7 article 

8 Q Let me see if we can get you — 

9 MR WILNI'R Ginnic, do you think we have 

10 a copy of that 9 1989 or Tab 22 May I share my 

11 only copy 9 

12 Tt IF COURT Yes, Sir. 

13 MR RILFY Your I lonor, before we proceed 

14 1 think tlx; witness has said lie hasn't had a chance 

15 to -- lie's never seen this paper and he's not 

16 familiar with it And 1 don't think he's had a 

17 chance to icad it He hasn't recognized it as an 

18 authoritative document 

19 THF COURT nave you had a chance to look 

20 at it, Doctor 9 

21 THL WITNESS No, 1 haven't reviewed the 

22 article itself in detail from front to back 

23 Q Doctor, let me ask you a few questions 

24 about it then before you begin to look at it 

25 MR RILFY Your Honor, I object to hnn 

Page 3411 

1 particular article. 1 have reviewed other articles 

2 by Kozlowski. 

3 Q So you know he's a well-respected writer 

4 in the field? 

5 a Yes. 

6 Q So look at this table. I'll put it up on 

7 the board there so we can both see it. And you 

8 tell me if what I put up there is the same as what 

9 is on that table with some lettering to explain it, 

10 if you could click it on So I have the table Do 

11 I have tlx? table up on the screen 9 

12 a Yes, you certainly do 

13 Q So would you tell me, then - Docs this 

14 indicate to you that cigarette smokers who are 

15 being treated for alcohol or other drug 

16 dependencies report that it's harder to give up the 

17 cigarettes than to give up the alcohol and drugs 9 

18 A I think while they're in the process of 

19 treatment that's what they're reporting, yes And 

20 this is apparently while they're in the process of 

21 treatment But, again, I haven't reviewed the 

22 article to look at it critically 

23 Q 1 understand that But I'm just 

24 curious While they're in the process of treatment 

25 for the drug, right 7 

Page 34 10 

1 asking questions about tlic article before the 

2 witness has had a chance to look at it 

3 Till’COURT What is tlx: article, 

4 Mr Wilncr 7 

5 MR WILNCR The article appeared in the 

6 Journal of The American Medical Association, 

7 February 10, 1989 1 read the title into the 

8 record before It's "Comparing Tobacco Cigarette 

9 Dependence With Other Drug Dependencies Greater 

10 or Equal Difficulty Quitting, Urges to Lise But Less 

11 Pleasure From Cigarettes" by Kozlowski, Wilkinson 

12 and others 

13 THE COURT Objection is overruled 

14 Q Doctor, you arc familiar of course with 

15 the Journal of The American Medical Association 9 

16 A Yes 

17 Q And isn't this issue — this comparing 

18 cigarettes with other drugs, isn't this what you 

19 have been testifying for a day and a half about 9 

20 A Yes. 

21 Q Isn't that essentially your field? 

22 a That's what 1 have been testifying about. 

23 Q All right You did not ever find this 

24 article in your research? 

25 A No, 1 didn't find — I didn't review that 

Page 3412 

1 a For alcohol or for anotlx?r — anotlxir 

2 hard-core drug they’re using or for another drug 

3 dependence that they're using 

4 Q Right 

5 A Okay 

6 Q Which is why they're in this study 9 

7 A Right 

8 Q And arc you suggesting that — or do you 

9 suggest that this is, m fact, what you have found 

10 in your patients? 

11 a I haven't found that in my particular 

12 patient population, no. They arc presenting for 

13 treatment because of the intoxication and the other 

14 problems that tlicy've had with the primary drug 

15 Now, this is a study that says while you 

16 arc in treatment for that and you are getting — 

17 and you are getting treatment then should you also 

18 — would it be hard for you to quit cigarettes 

19 while you arc in tlx? process of that treatment. 

20 I think that's what it says. 

21 I haven't had a chance to review it, so I 

22 don't know. 1 don't have an opinion on exactly 

23 what the results of the study arc. I have seen it 

24 reported before — or seen it referred to. 

25 Q Let's explore this idea, because you 
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1 testified before, I think, that motivation was the 

2 key to getting over cigarettes, right? 

3 a I think, yes, it is. It’s a key part of 

4 it. 

5 Q So how hard it is to give up cigarettes 

6 is something that you arc concerned with. It's 

7 part of your opinion, isn't it 7 

8 A 1 think how hard it is to quit and your 

9 motivation to quit may be separate things But how 

10 hard it is to quit would be something you'd want to 

1 J know, yes [ don't think it's as easy to quit 

12 smoking cigarettes 

13 Q All right When you compared cigarettes 

14 to those otlicr addictive drugs, you didn't talk 

15 about tins finding that cigarettes were reported 

16 by these people who were addicted to heroin and 

17 alcohol to be harder to give up than tlx; heroin and 

18 the alcohol You didn't tell us about tliat, did 

19 you 7 

20 A It may be harder for them to give it up 

21 wlule tliey were giving up tlic odicr drug 1 think 

22 you would have to separate out that population and 

23 look at it in a different context 

24 It appears to me although, I haven't 

25 reviewed this, that was in the context of tlicm 

Page 3415 

1 Q I mean, if you really tried and really, 

2 really tried, maybe could you do it? 

3 a You know, I think — I don’t know if I 

4 could or not. 1 would have to try 

5 Q Because motivation is not something that 

6 you can really measure that easily, is it 7 

7 a No But you have to give it - you 

8 definitely have to give it a try 

9 Q You have to give what a try 7 

10 A You have to give it a try, whatever you 

1 ! arc trying to accomplish You have to work at 

12 accomplishing If you can't accomplish it, you 

13 continue to work at it 

14 MR WILNER 1 would like to mark this as 

15 iny next exhibit for identification 

16 TIIB COURT What alphabet, Mr Hyatt 7 

17 TUG CLERK Plaintiffs' Q 

18 THE COURT Q? 

19 THE CLERK Yes, Your Honor 

20 THE COURT It will be marked for 

21 identification as’ Plaintiffs' Q 

22 (Plaintiffs’ Exhibit Q was marked for 

23 identification ) 

24 Q So, Doctor, it's a matter of trying and 

25 trying and trying, right 7 

Page 34 i 4 

Page 3416 

1 seeking treatment Tliey came into tlic hospital to 

1 A No It's not a matter of trying and 

2 get treatment for — for their drug dependence 

2 trying and trying But it's a very important 

3 They didn't come in because tliey wanted to stop 

3 component of trying, of accomplishing whatever 

4 smoking They came in because they were having 

4 task I think it's easier to not try and continue 

5 problems from their primary drug That's why they 

5 to do the tilings that you are doing than to 

6 presented to the doctors, I would assume 

6 actually work at it So sure it's hard 

7 That's one of the things 1 made as a 

7 Q Okay Well, let's go back and talk about 

8 distinction I did not say that it wasn't hard to 

8 something slightly different in your testimony 

9 stop smoking I think it is 

9 You kept talking about a risk is personalized or 

10 Q Well, without playing games with you. 

10 not personalized. 

11 Doctor, how hard 7 Can you answer 7 

! I I think you gave some testimony about the 

12 A No, I don't think anyone can 

12 effectiveness of the — of the product insert, the 

13 Q You can’t answer for any particular 

13 insert that Dr Feingold dcveloiied And 1 want to 

14 person, right 7 

14 ask you some questions aboul that 

15 A No. I can just assess the various 

15 A Okay. 

16 factors involved with a particular person and try 

16 Q Did you say that it is important in 

17 to come to a reasonable opinion about that 

17 anyone's — well, let me back up. Let me ask you a 

18 Q How hard would it be for you to run a 

18 better question. If someone is making a decision 

19 four-minute mile? 

19 to use a product, is it important for them to have 

20 A I think it would be — it would be hard 

20 correct information about that product? 

21 and I would have to work at it. 

21 a If they arc using a product? 

22 Q 1 mean, you could do it though, right 7 

22 Q If they're making a decision to use 

23 A No, 1 probably couldn't do it. I 

23 a product, is it important to have correct 

24 probably — 1 don’t have the physical capability lo 

24 information? 

25 run a four-minute mile. 

25 A I think that a person would want to know 
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1 what is generally available and what is generally 

2 out there about it And certainly someone would 

3 wanl to know correct information about a product 

4 Q Wait, I want to write that down You 

5 think they want to know what is generally available 

6 about (lie product" 7 

7 A Yeah, how much is common knowledge about 

8 a product plus how much — what is available in 

9 whatever literature about tire product f think 

10 tlicy would want to know those things, if tlrcy were 

11 at risk But tlicy would still have to personalize 

12 whatever that risk was 

13 Q We will get to that Lct'sjust 

14 understand llns first So tlxry want to know what 

15 is generally available or, what you say, common 

16 knowledge, right' 7 

17 A Yes 

18 Q And then you said they also want to know 

19 what is available in the literature, right' 7 

20 A Yes 

21 Q Docs that mean that you want the 

22 consumers to go to tlx* medical literature and read 

23 medical books' 7 

24 A No 

25 Q No, all right So how do tire consumers 

Page 3419 

1 Doctor You have a product — a sample product 

2 insert that Dr. Fcmgold designed to suggest some 

3 of the important medical information that he feels 

4 should have been included in cigarette packages 

5 over the years And you have had a chance to 

6 renew that, right' 7 

7 A Yes 

8 Q Well, let me back up Grady Carter began 

9 cigarette smoking in 1947, right 9 

10 A 1947, yes 

11 Q Did you ask to verify wlicthcr there was 

12 any information in cigarette packages in 1947 from 

13 any source 9 

14 a Wltctbcr information in the cigarette 

15 package was different 9 There wasn't information in 

16 the cigarette package to iny knowledge at that time. 

17 Q Nothing, right? 

18 A Right 

19 Q So did you attempt to review'the medical 

20 literature to sec what information was out there 9 

21 A No 

22 Q That the public might have been 

23 interested in to sec when they bought tire product 9 

24 a No 1 wasn’t asked to do that when I 

25 came fiere I v/asn’t asked to evaluate whetlicr or 

Page 3418 

1 get the information that's critical to tlxur 

2 decision from tire medical books to tlicmsclvcs' 7 

3 A I think there arc many different ways 

4 that individuals get information about particular 

5 products But from the medical books — those 

6 things can be published in newspapers or in 

7 journals and then disseminated to tltc public 

8 There is many ways for people to get information 

9 Q Well, Doctor, let me ask you Isn't 

10 there a direct way to get information about the 
! 1 product and that's from tlx; product itself 7 

12 A Yes, there is a direct way to get 

13 information 

14 Q I mean, you keep talking about 

15 newspapers. Do you — do you feel that there is 

16 something wrong with putting tlx: information in the 

17 product? 

18 A In the product itself 7 

19 0 Sure. 

20 A I think tt depends on, you know, the 

21 product and what it's about and what the different 

22 issues arc But as far as putting dungs in 

23 products, you know, whether you do or not, it 

24 would depend What do you have in mind 9 

25 Q Well, you know what I have in mind, 

Page 3420 

1 not information was being supplied in products or 

2 marketing information or those kinds of things I 

3 was mainly asked to evaluate behavior and to look 

4 at tltosc issues 

5 Q Well, no, 1 — 1 thought you had looked 

6 at that package insert and reviewed it In fact, 

7 on your direct examination you had some comments 

8 about it, didn't you? 

9 a Yeah I looked at this, yes 

in Q My question was: Back in 1947, what 

11 information might have been very important to 

12 consumers about cigarettes that was not presented 

1 3 on the package 9 

14 MR RILEY Your Honor, objection. The 

15 witness has testified he u'asn't asked to look at it 

16 and didn't go back to look at what was known in the 

17 medical community back in the 1940s or '50s 

18 THE COURT Overruled 

19 Q Do you know 9 

20 A Do 1 know what information was provided 

21 in 1947? 1 know that it was — I know that people 

22 that smoked knew that it was bad for you, but 1 

23 don't - I didn't go back and research that. 

24 What information was available and was 

25 not available in 1947, 1 looked at some of that 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. Page 3417 - Page 3420 



http ://legacy.library.ucsf.e@Q)an(i^kt|6^a0jQ!ipel^.industrydocuments. ucsf.edu/docs/shgl0001 






CARTER vs. BROWN & WILLIAMSON 

TRIAL 08/06/96 - VOL XII 


Page 3421 

Page 3423 


l information as it applied to addiction But I 

l with the information of separating addiction from 


2 certainly didn't look at it as it applied to other 

2 habituation They were aw'arc of that literature 


3 areas. 

3 Q Well, sure they were But let's go back 


4 Q Oh So you did look at some of the other 

4 to 1947 The '64 Surgeon General's report hadn't 

W 

5 areas as it applied to addiction? 

5 been written, had it? 


6 A No, not in 1947. Probably after that 

6 a No 


7 time 

7 Q Right So here it is 1947 Lenox 


8 Q Not prior? 

8 Johnson, in 1942, wnles in tlx; Lancet -- which is 


9 a From 1967 or after. 

9 a big paper, right 7 


10 Q Well, was there any information on 

10 A Yes. It's a British journal 


11 addiction prior to 1947'? 

u Q He says, "Smokers show the same attitude 


12 a Well, yeah, there was information on it. 

12 to tobacco as addicts to tlxnr dr ug " He gives 


1 3 yes 

13 quite a long paper — not a long paper Actually 


14 Q Well, you just said you did look at it 

14 it's a short paper But ll discusses some of tlie 


15 Then you said, no, not ’47 So which is it'? Wltcn 

15 things he's been experimenting with and thinking 


16 did you start looking 7 

16 about, right 7 


17 a I went back to probably 1957, as far as 

17 a Yes 


18 looking at tlx* issue of addiction 

1 8 Q Now, that was in the Lancet, true 7 


19 Q '57 7 

19 A Yes 


20 A Right 

20 Q You don't expect tlie consumers to go into 


21 Q So you didn't sec tlie 1939 publication 

21 the Lancet and review Lenox Johnson's article, do 


22 from Dr Head on the effects of smoking, right'? 

22 you 7 


23 A No I did review that particular 

23 a No 


24 article, yes 

24 Q But who had access to die Lancet besides 


25 Q You did 7 

25 llxr medical community 7 Did tlie manufacturers of 

a 

Page 3422 

Page 3424 

W 

1 A Yes 

l cigarettes have access to tlie Lancet 7 


2 Q Hour drd you find that article? 

2 a You know, 1 have no idea 


3 A It was — it was in the 1964 Surgeon 

3 Q Well, you arc lie re talking as an expert 


4 General's report And we discussed that, I 

4 on warnings, aren't you'? 


5 believe, it was — initially that was brought up 

5 a I'm talking about wlxMhcr or not 


6 that 1 — and 1 reviewed that particular article 

6 Mr Carter would have gotten a warning that would 


7 Q And in that article did it say that there 

7 have changed his smoking behavior when he was — 


8 is ample evidence apart from that supplied by 

8 earlier in his life 


9 experimental methods that tobacco contains drugs 

9 MR RILEY Your Honor 


10 w-hich arc habit forming? 

10 Q We will talk about that for sure You 


11 A Yes They said habit forming, yes 

11 are licrc then You looked at tlie package insert 


12 Q And they said drugs, too, didn't they? 

12 You arc going to tell us about warnings, right 7 


13 a Yes. 

13 A Yes. 


14 Q Now, did the consumers then in 1947 — 

1 4 MR RILEY Your Honor, 1 object to 


15 well, let me go one step forward You know who 

15 tins The witness has not been presented in terms 


16 Lenox Johnson was, don't you 7 

16 of what warnings should have been provided at that 


17 A Lenox Johnson did a study with nicotine. 

17 point. He's not been called to testify as to state 


18 yes, on himself 

18 of the art with respect to medical and lung cancer 


19 Q 1942, Lenox Johnson wrote in Lancet, 

19 issues. 


20 Smokers show the same attitude to tobacco as 

20 THE COURT Overruled. 


21 addicts to their drug and their judgment is 

21 Q Doctor, in 1947 would a customer have 


22 therefore based — biased in giving its effect on 

22 liked to know that a doctor — at least two doctors 

m 

23 that? 

23 at that time had said that cigarettes — that 


24 a That's true All that was corrected by 

24 smokers show the same attitude to tobacco as 


25 the 1964 Surgeon General report wlrcn they came out 

25 addicts to their drug 7 
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1 A Because two doctors had said that"? I 

2 mean, I think you have to look at when was that 

3 reviewed by the medical community and when did they 

4 come to a conclusion that this was a problem or it 

5 wasn't a problem 

6 That was, that information was reviewed 

7 later and came to the conclusion tins was a problem 

8 and it needed to be -- and it needed to be looked 

9 at as far as smoking was concerned 

10 As far as addiction was concerned, they 

1 1 said that caffeine and nicotine were in one area 

12 and that the oilier drugs were in another area Tlic 

13 caffeine and nicotine were in habituating, in the 
la habitualtng category and tlx; other drugs were in 

15 the addicting category 

16 Q Arc you back in 1964 7 

17 A Yes, I'm back in 1964 

18 Q Well, Doctor, please wait, because I'm 

19 not up to '64 yet 

20 MR RILEY Your Honor 

21 Q I'm in 1947 

22 MR RILEY Tlx; witness is trying to 

23 explain the answer and Mr Wilncr is interrupting 

29 Can lie be permitted to finish' 7 

25 Tlir COURT I thought he was done Were 

Page 3427 

1 Q Consumers already knew cigarettes were — 

2 A There again, Pm not an expert in that 

3 area And I tried to describe that to you I 

9 haven't reviewed the marketing research and all the 

5 kinds of things that address those particular 

6 issues 

7 Q So you are not an expert in that area 

8 That area being exactly what 7 

9 A Determining which — what a product 

10 should do, what a warning should be in a product 

11 and those kinds of things, as far as a company is 

12 concerned 

13 But if you arc asking about tlx: medical 

14 literature, there is two reports saying that 

15 ntcolinc may be addicting But there is no 

16 research that is saying, Let's look at this and 

17 do tins in a systematic way that needs to be 

18 reported to the community 

19 Q So where was the research back in 1947 

20 that showed that Lenox Johnson was wrong 7 

21 A 1 don't know that there was any research 

22 that showed that Lenox Johnson was wrong 

23 Q So wliere was — back to this Now, arc 

24 you saying that a consumer would not want to be 

25 notified that at least a publication in a worldwide 

Page 34 26 

1 you, Doctor' 7 

2 THE WITNESS Okay, I'm done. Fine 

3 Continue 

9 Q I'm not up in'64 yet Although one day 

5 we will get there, I'm sure I'm back in 1947 and 

6 I want to know Are you testifying that no 

7 consumer would care if it said on the package this 

8 product may be addictive? 

9 A 1 think many individuals arc aware from 

10 tlicir general knowledge that smoking is a habit 

11 that people continue to do over and over again 

12 That was known to the general - to tlic general 

13 population. 

19 Two doctors making reports ts a lot 

15 different than a controlled study that is well 

16 designed where people will be able to peer review 

17 that and determine whether that ts true or not, 

18 so . 

19 Q Doctor, could you answer my question 

20 That was all - I didn't ask you all of what your 

21 opinions might be of Lenox Johnson and J. R. Head 

22 Whut I asked is. Arc you telling us that no 

23 consumer would have eared, is that what you arc 

29 saying? 

25 A I think consumers already knew 

Page 3428 

1 publication in 1942 had said that smokers show the 

2 same attitude to tobacco as addicts to their drug 

3 for whatever value the consumer might give it 7 

4 a 1 think if you adopted that attitude that 

5 we would have, you know, there arc many single-ease 

6 reports m tfx: literature of various side effects 

7 of various medications or things that we — that we 

8 have to deal with on a day-to-day basis 

9 If a consumer was aware of that, Uie 

10 consumer would say, well, that’s something — 1 

11 know it's habit forming, I know I use it 

12 repeatedly, I know those kinds of things So 

13 is that going to change the way tlxey perceive their 

14 individual risks and whether or not they're going 

15 to continue to do it 7 I don't think it's going to 

16 change that, that kind of behavior by having a 

17 one-ease report from a doctor saying. When I tried 

18 to quit it was hard for me to quit. 

19 Q So you are not saying that the consumer 

20 shouldn't be warned that products arc habit forming 

21 or addictive in general, right? 

22 A No I’m not saying tliey sliouldn't be 

23 warned 

24 Q What you are saying is that you just 

25 don't think that Lenox Johnson had enough weight 
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1 back in 1942 to allow somebody to put a label on 

2 there that said should be — or it's addictive, 

3 right? 

4 A I think that most people were aware il 

5 was habit forming at that time 

6 Q You kept coming back to saying tferc is 

7 only two doctors Don't you — let me back up 
S You keep saying this "people were aware " 

9 Do you think that because people might 

10 suspect that it's habit forming that means that 

11 they don't deserve a warning from the 

12 manufacturer -7 Is that what you arc saying 7 

13 A No, that’s not what I’m saying 

14 Q All right So if (lie evidence would 

15 support a warning by the manufacturer, then you arc 

16 not here to testify that all consumers are going to 

17 just forget about it and it's not worth even 

18 giving, right -7 

19 MR. RILEY Your Honor, object to die 

20 form of the question I object It calls for a 

21 legal conclusion 

22 TH[ ; WITNCSS I think that every - 

23 THr COURT Just a minute, Doctor What 

24 legal conclusion -7 

25 MR KILTY May we approach' 7 

Page 3430 

1 TUT COURT Yes 

2 (Side-bar conference was held outside die 

3 hearing of the jury) 

4 MR RILEY Your Honor, die questions 

5 seek to — relate really to the question of tlx; 

6 manufacturer's legal duty And what lie's trying to 

7 do is establish a legal duty Tlx: witness hasn’t 

8 been offered in that area 

9 And I think it's inappropriate for him to 

10 try and ask the questions and solicit testimony 

11 that bears on the manufacturer's legal duties 

12 It's not been offered And it would be 

13 inappropriate, in any event 

14 MR WILNr.R Your Honor - 

15 Till- COURT I remember the doctor's 

16 testimony to be that no warning would have made a 

17 difference Was my recollection misstated or 

18 overgcneralizcd 9 

19 MR RILEY I think that's generally 

20 correct. Your Honor But that doesn’t really go 
2) to the duty question; that goes to the causation 

22 question. There are other -- die warning would 

23 have made a difference. 

24 TUF COURT Mr. Wilncr. 

25 MR WILNF.R Your Honor, the objection 


Page 3431 

1 that the witness is not offered for one thing or 

2 another is not a valid objection The only 

3 objection that I'm aware of to cross-examination is 

4 to diat not covered in direct. And all matters 

5 which are directly covered in direct or go to 

6 credibility or go to matters that are corrected in 

7 some way that they lead to a matter that is covered 

8 in direct arc fair game for cross-examination 

9 Now, 1 know that they would like to keep 

10 llicir witnesses from giving opinions on areas they 

11 don't like to give them on But that isn't the 

12 objection 1 don’t care what dicy've offered linn 

13 for That may be valid for fhcirown expert 
M witness disclosure 

15 But since he goes back and he says this 

16 — these warnings are — in fact, he testified in 

17 direct that lie didn't think die product brochure 

18 was adequate because it didn't convey the same kind 

19 of emotion that some television commercial did. 

20 He then opened the door to all sons of 

21 things about what would be adequate. Why is it 

22 adequate, what does it say, what should it say’ 7 

23 Now, it may be that eventually we get 

24 tired of pursuing dus line But in terms of there 

25 being a legal objection to it, it’s certainly — it 

~ ~ ~ Page 3432 

1 certainly follows what was brought out in direct 

2 MR RILEY Your Honor, the point of tlx: 

3 testimony with respect to the package insert was 

4 not that this warning was inadequate The point of 

5 the testimony was that it would not have changed 

6 Mr Carter's conduct That was the point of die 

7 testimony. 

8 We asked him to assume basically that a 

9 warning was given and one would have been 

10 required. Then the question was, well, what would 

11 the effect on Mr Carter have been 17 And I think 

12 diat was the point of the testimony 

13 Mr Carter's actions, Mr Carter’s 

14 conduct had nothing to do with the adequacy of (he 

15 warnings It had nothing to do with whether the 

116 warnings should have been given. The question was 
17 suppose they were given, what effect would they 
j 18 have had? That was the questions That was the 
19 point of the testimony It's got nothing to do 

120 with the manufacturer's duty 

121 MR WILNER. To say that the warnings 

22 were given, what warnings were given, when were 

23 warnings given? That opens the line of 

24 questioning Well, if they want to restrict it to 

25 one that doesn't restrict me on cross — 
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1 THE COURT Let me ask you, how much 

2 longer is your cross, Mr. Wilncr 9 You estimated 

3 yesterday an hour and a half at the end of the day. 

4 MR WlLNER I was wrong 

5 THE COURT Obviously How much longer 17 

6 MR WlLNER Another hour 

7 TUT COURT We are going to take a lunch 

8 break We will pick it up from here I'm going to 

9 overrule the objection I'm going to allow tlic 

10 doctor to be asked about (lie adequacy of warnings 

11 that are at issue. But we will come back at 1 30 

12 (Side-bar conference concluded) 

13 THE COURT Lady and Gentlemen, we arc 

14 going to lake a lunch break for the day and stand 

15 in recess until 1*30 

16 THE’BAILIFF All rise This court is 

17 recessed until 1 30 by this clock 

18 (Lunch recess taken at 12 10pm) 

19 (Change of reporters) 

20 
21 
22 

23 

24 

25 __ 

Page 3434 

1 KFPORltR S COURT CFRUF1CATE 

2 STAIt OF n.OSIDA ) 

3 COUNTY OF DUVAL ) 

4 The foltro-Tog iivJiy Lduajly named 
ref*xter* certify Lhol we vactc authorized to 

5 mid did tlcnographicaJly report the foregoing 
proceed itwj and that the urtrttcnp* u a true 

6 end comptlr record of our rlenografihic 

7 We further certify the oririrvi) 
teamen p will be delivered ioJ W Pnchard, 

8 Jr . Enquire, ■itiomcy foe dcferviar* for filing 
with the court or hu tafekrepmg 

9 

L>ATF0 Lhii 6th day of August 1996 

10 
11 

12 _ 

(’Page* through ^ 

13 Mary KCamirtrw-tki-fTuth, RPR 

14 

15 _ 

(Poget through ) 

16 Ixalic hTTlooch, RPR 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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30 pm 


THE COURT Mr Wilncr, arc you ready to 
proceed 7 

MR WIENER Yes, Your 1 lonor 

TUP COURT Mr Riley 7 

MR RILEY Yes, Your Honor 

TUP COURT Mr Forte, bring the jury in, 

please 

(Jury present at 1 3 1 p m ) 

THC COURT Please be seated Mr Wilncr 
MR VV7LNFR May it please the court 
TUP COURT Yes, sir 
CROSS-EXAMINATION (continued) 

BY MR WtLNPR 

Q Dr Thompson, we were last discussing the 
question of -- or ratlier voui testimony that no 
warning at any time would have possibly done any 
good to Grady Carter Is that really your 
testimony 7 

A My testimony was that, as I understand it, 
that Mr Carter would not have changed his smoking 
behavior wuth any warning, yes. particularly the 
warnings on the package insert 


Page 3438 

] o Oh, you mean you were concerned about dial 

2 particular package insert lhai Dr Fotngoid 

3 constructed not -- so you're not saying that any 

4 warning that the cigarette companies could have come 

5 up with, with tltcir resources, you’re not saying 

6 that no warning that could have been constructed 

7 would not have made a difference 7 

S A I was asked to review this particular 
9 warning and give my opinion on that, but 1 do not 

10 feel that a warning for Mr Carter would have been 

1 1 enough to get him to stop smoking I think he would 

12 have continued to smoke until the time that he did 

13 Q Any warning, any time, by any person of 

14 any nature I want to get tins straight 

15 A Emphasis on this particular warning here 

16 A warning from the tobacco company, I don't think, 

17 would have caused him to alter his behavior either 

18 I think that he smoked in his earlier years because 

19 he wanted to smoke, and he continued to smoke 

20 throughout the course of his life And when he was 
2! ready to quit, that he did quit 

22 Q Okay He smoked because he wanted to 

23 smoke That's the way you've termed that 7 

24 a Yes 

25 Q And that's kind of a -- is that a word of 
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PROCEEDINGS 
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6 GRADY CARVER anti 
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7 
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imnifT ti* nn a vii rk an nut \i ( o 

11 uiMn.N't 


Auguvt 6 |'l% 


4 Till: COURT Mr Wilner, arc yon ready to 

5 proceed 7 

6 MR W1LNP.R Yes, Youi Honor 

7 TlIr COURT Mr Riley 7 

8 MR RlLUY Yes, Your Honor 

9 Till: COURT Mr Forte, bring the jury in, 

10 please 

11 (Jury present at I 3 1 p m ) 

12 TIN- COURT Please be seated Mi Wilner 

13 MR wiLNI R May it please the court 

H Till: COURT Yes, sir 

is c ROSS-i xamination (continued) 

16 13Y MR WILNI R 


Page 3436 


N D E X 


Witness JOHN W THOMPSON MD 


6 CRO*-- s ' I A\MI‘.AnO l ' (continued) 

7 H\ Mr W,tiKT 14 


17 Q Dr Thompson, we were last discussing the 

18 VO I UMi: \ll r i , . i 

IS question ol — or ratlter your testimony that no 

19 Pages .1*135 _ i j i l i j 

19 warning at any tune would nave possibly none any 

20 good to Grady Carter Is that really your 
-i 

21 testimony ? 

1 7 

22 A My testimony was dial, as 1 undcrsinnc! i(, 

23 thai Mr Carter w-ould not have changed his smoking 

24 behavior with any w-arning, yes, particularly (lie 

25 w'jrmugs on the package insert 

Page 3436 Page 343<S 

1 l Q Oh, you mean you wcic concerned about that 

2 INDEX 2 particular package insert that Dr Fcingold 

3 3 constructed not - so you’re not saying that any 

4 Witness JOHN W THOMPSON M D 4 warning that the cigarette companies could have come 

5 p.-isc 5 up with, with their resources, you’re not saying 

6 CRO' ^ i V\MI‘- Ww'-' (.vkU nu.'J I 6 that no w'anung that could have been constructed 

7 iu sir wit.rr iji7 7 would no! have made j difference 7 

8 s A 1 was asked to review this particular 

9 9 warning and give my opinion on that but I do not 

10 It) feel that a warning for Mr Curler would have been 

U li enough to get him to stop smoking 1 think he would 

12 12 have continued to smoke until the time that lie did 

13 13 Q Any warning, any tune, by any [Ktrson of 

14 14 any nature I want to get this straight 

15 15 A Emphasis on tins particular warning here 

16 16 A warning from the tobacco company, I don't think, 

17 17 would have caused him to alter his behavior citlici 

18 18 1 think that lie smoked in his earlier years because 

19 19 lie wanted to smoke, and he continued to smoke 

20 20 throughout the course of his life And when lie was 

21 21 ready to quit, that lx did quit 

22 22 Q Okay He smoked because he wanted to 

23 > 23 smoke That’s the way you've termed that 7 

24 24 a Yes. 

25 25 Q And that's kind of a - is that a word of 
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J art to a psychoanalyst to say somebody did something 

2 because they wanted to, or is that sort of just 

3 obviously what you and I would mean by that'-' 

4 A I think that his behavior throughout tlac 

5 course of his life, things that Jic did, his ability 

6 to perceive die information, all of those tilings 

7 allowed him to assess whatever was available to him 

8 at tlx; time, and he continued 1o smoke 

9 Q Whatever was available Well, we're going 

10 to talk about what was available But 1 just want 

11 to make sure I understand you You said lie smoked 

12 because lie wanted to smoke What's the alternative 7 

J3 A Tlx; alternative is to quit 

14 Q Wlmt's tlx; alternative to Mr Carter of 

15 smoking for what other reason 7 

16 A Smoking for what otlicr reason 7 1 think lie 

17 smoked — 

18 Q Doctor, is it a medical diagnosis to say 

19 somebody smoked because tlicy wanted to smoke’ 

20 A No, it's not That's my opinion 

21 Q Let's go back then to 19— it's your 

22 opinion that lie smoked because he wanted to smoke, 

23 that's your expert opinion 7 

24 A That's what I've told you That's my 

25 opinion 

Page 3441 

1 Q So some people could have benefited from a 

2 proper and timely and factual warning, right 7 

3 A That's not what 1 said 

4 Q Well, let me ask you then 

5 A J was asked to evaluate Mr Carter Each 

6 individual who is making decisions about whctlicr oi 

7 not they arc going to smoke or not smoke would have 

8 to evaluate that in tltc context of their own 

9 personal life and what was important to tlxun and 

10 what was not 

l) To some people information is important 

12 To otlicr people other things arc important 

13 Q So there arc some people to whom 

14 information -- you say information is important to 

15 some people and other things arc important to otltci 

16 people Well, let me see if 1 can cut through 

17 this Is' tficrc anybody who you feel might have 

18 benefited from a timely and factual and correct 

19 warning 7 

20 A 1 don’t know 1 haven’t been asked to 

21 evaluate that 1 was asked to evaluate whether or 

22 not Mr Carter would have benefited from the 

23 warning 

24 Q So m evaluating your testimony, now, ] 

25 mean, you can — you can't tell us whether the 

Page 3440 

1 Q Okay So -- and. Doctor, let me say we 

2 stipulate that nobody forced Mr Carter to smoke 

3 Do you understand that that's not the issue in this 

4 ease, wlicihcr somebody forced him to smoke 7 

5 a Yes 

6 0 Well, let's go back tlicnjust for a 

7 second We arc back at 1947, and 1 asked you, 1 

S guess, would — arc you saying, sir, that no 

9 consumer or — well, let me ask you first, no 

10 consumer-- well, back up 

11 Is your testimony that — about 

12 Mr Carter, is that true for every one of tlx; other 

13 people who you have known about who have consumed 

14 cigarettes for their entire lives, is that testimony 

15 that nothing that could have been said could have 

16 possibly made a difference, docs that apply to them 7 

17 A I think what I was asked to do was apply 

18 it to Mr Carter. And I reviewed the information 

19 that was related to Mr Carter and addressed that 

20 issue 

21 But it would depend on each individual 

22 You would have to look at what was tltat individual's 

23 motivation, why wen; they continuing to smoke And 

24 look at those individuals And I looked at 

25 Mr Carter 

Page 344 2 

1 criteria that you used to make ihis evaluation -- 

2 this isn't medicine, is iC 

3 a Sure, it's looking at someone's behavior 

4 and how they have acted over the course of their 

5 lifetime and wlictlicr or not things would have made 

6 (Item change that behavior or alter lire way they 

7 behaved So J think that it's part of what 1 do on 

S a regular basis 

9 But 1 was asked to evaluate wlictlicr or not 

10 Mr Carter would have changed his behavior il lie had 

11 to -- if lie had this information back wltcn lie first 

12 started smoking cigarettes 

13 Q That information being a package insert 7 

14 A Yes 

t? Q Okay And so when 1 asked you. is it — 

16 and you think. Oh, Mr Carter would not have changed 

17 his behavior That's your testimony, right 7 

15 A Yes 

19 Q And Mr Carter was not the only consumer 

20 of cigarettes in tlx; 1947 to 1990 time period, 

21 right 9 

22 A That's connect. 

23 Q So now my question is, for any other 

24 possible person who consumed cigarettes from 1947 to 

25 1991, is ti also true that tlxiy would not have 
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1 changed tlicir behavior no matter what (lie warnings 

2 were given 9 

3 A I don'l know I didn't evaluate those 

4 people I mean, you know, 1 w'ould have to evaluate 

5 that It’s an individual, personal thing I mean, 

6 an individual lias to look at tlte risks and tlie 

7 benefits and make a decision And 1 can't say what 

8 all of tlie people who ever smoked cigarettes would 

9 do, because 1 evaluated Mr Carter That's what 1 

10 was asked to do 

11 Q You say an individual has to evaluate tlie 

12 risks and the benefits, right 9 

13 A Yes 

14 Q And to do that, they have to have die 

15 information on tlie risks and the benefits, right 9 

16 A Information is a part, but I don’t know 

17 that's the most critical pan It's one of tlie 

18 pans 

1 9 Q All right It's one of the pans So 

20 let's talk about what information Mr Carter or 

21 anyone else had in 1947 about tlie risks of cigarette 

22 smoking First, how do you know what was available 9 

23 A I know that, in general, individuals knew 

24 that tlicre w'as a danger with smoking, and that they 

25 were dealing with those particular issues, and that 

Page 3445 

1 with is you just asserted to me it was something 

2 like general common knowledge or something that 

3 people weren't supposed to smoke cigarettes, right 9 

4 a I think it was general common knowledge 

5 that people were aware that it was harmful for you, 

6 that it was bad foi you That wlten Mr Carter was 

7 growing up, he was aware lhat his family didn't want 

S him to smoke He had to sneak cigarettes early out 

9 of tlie trailer m order to do that If they would 

10 have felt it was comfortable — it was okay for him 

11 to do that and it was an approved thing and it was 

12 all right, the parents would have felt it was okay 

13 to give him cigarettes Bui he had to obtain 

14 cigarcltcs in a way where lie knew it was wrong 1 Ic 

15 knew tlicre was something that was dangerous about n 

16 or something he shouldn't do about n 1 think at 

17 that time lhat was the general accepted knowledge- 

18 that was available 

19 When that information became available m 

20 1964 that information was provided and people were 

21 aware of that and it became publicized 

22 Q Oh, you went back up lo '64 just then. 

23 didn't you > 

24 a Yes. I did 

25 Q You like 1964 You want to talk about 

Page 3444 

1 it was dangerous for tlicm 10 continue lo smoke ] 

2 think pan of that is common knowledge, and it's 

3 something that every person knows 1 don't think 

4 that you have to tell each individual every single 

5 risk that occurs 

6 1 mean, do we tell — do we put warnings 

7 on eggs because eggs can cause high cholesterol and 

8 then may give us heart attacks 9 I mean, tlicre arc 

y some things we know arc good for us and some things 
!0 that we know are dangerous for us 

11 But, again, I was asked to evaluate 

[2 Mr Carter in this situation with (his particular 

13 warning 

14 Q So — I know But only that particular 

15 wanting So that's all you're qualified to talk 

16 about is that particular warning 9 

17 A That’s what I was asked to do That's 

18 what — so that's what ) evaluated 

19 0 Doctor, 1 know' what you have maybe been 

20 asked to do, but if it's within -- 1 believe that if 

21 you don't know how to do it, just tell us that you 

22 don't know I'm going to ask you some questions in 

23 general I understand what you've been asked to 

24 do 

25 Doctor, 1 guess what I'm having trouble 

Page 3446 

1 1964 m cvciy question, do you 9 

2 a No, 1 don't want to talk about it in every 

3 question 

4 Q All right Well, 1 was talking about 

5 1947 Maybe 1 didn't make myself clear You'ic 

6 saying that people, tlx* public in general, had some 

7 feeling that cigarettes were just kindol bad, 

8 right ’ 

9 A Okay 

10 Q Okay 9 

ti a I'm saying that they were aware that there 

12 were risks associated with it, yes- 

13 Q Tliey were aw-are that tlicre were risks 

14 All right Now, 1 guess the first question 1 have 

15 to ask is, how do you know what the public, this 

16 blob of the public knew' about risks in I947 9 

17 A 1 haven't gone back and studied the risks 

18 of — what people generally knew in 1947 1 think 

19 people have had an awareness that - over a long 

20 period of time — Lhat cigarettes were bad for your 

21 health 

22 J mean, ! was aware of that as I was 

23 growing up Other people were I wasn't — 1 

24 didn't grow up in 1947 obviously, but I think tliut 

25 those kinds of things arc common knowledge 
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1 However, with these specific risks, I think I made 

2 myself clear on that 

3 Q Well, we'll get to that in a minute But, 

4 Doctor, I guess — 1 asked you how you knew and you 

5 just said, kind of — well, you just kind of knew 

6 You haven't studied it 7 You haven't got any 

7 specific knowledge about it, right'* 

8 a I think that I answered your question to 

9 tlx; best of my knowledge 

10 Q Okay What were people being told by (lie 

11 cigarette industry m the late 1940s and 1950s, and 

12 even before then, about whether cigarettes were 

13 harmful 7 

14 A I'm not -- 

15 MR RILEY Your Honor, 1 object We 

16 haven't offered Dr Thompson to testify about what 

17 the public was being told about the Itcaltli risks of 

18 smoking It's cither one way or tire oilier So 1 

19 object 

20 Tilt: COURT Overruled 

2! BY MR W1LNER 

22 O Sir 7 

23 a Could you ask me tlie question again, 

24 please 7 

25 Q Ask yon tlie question again 7 

Page 3449 

1 A I don't know, Mr Wilncr I know that I 

2 looked back on this and evaluated Mr Carter's 

3 behavior to determine whether a risk would have 

4 changed his behavior That's what I was asked lo 

5 do 

6 Q 1 understand, Duoiur Let me show you 

7 some things (hat arc in evidence that indicate what 

8 tlx; public was being told back tlien, and maybe ibis 

9 will crystallize some of your thoughts on this 

10 question I'm sorry, it's six 

i i Do you remember seeing this 7 

12 a No, 1 haven't seen this yet 

13 Q This is an advertisement for Lucky Strike 

14 cigarettes asking. Do you inhale 7 And saying 

15 Inhaling is most important for every smoker Did 

16 you know tlie public was told to inhale by Lucky 

17 Strike * 

18 A No, I did not I see the ad, though I'm 

19 not a -- again, I'm not an expert in evaluating ads 

20 and determining how it makes people react Howcvci, 

21 ail I can do is look at it and give you a lay 

22 person's opinion what I would think 

23 Q Did anyone ever tell Grady Carter not 10 

24 inhale* 

25 A I don't know if they did or not l didn't 

Page 3448 

1 A Yes 

2 Q What were people being told by the 

3 cigarette companies about whether cigarettes were 

4 harmful 7 

5 A I do not know what they were being told by 

6 the cigarette companies at that time wlicthcr they 

7 were harmful or not 

8 Q Well, you have been testifying as to what 

9 you ihtnk the public understood, right 7 

10 a Yes 

11 Q And now you say you don't even know' what 

12 they were being told by tlie people who made the 

13 product 7 

14 a I'm not aware of specific information that 

15 was revealed to tlie public tit that time from 1947, 

16 right 

17 Q Well, did you ask tlie Brown and Williamson 

18 Tobacco company to tell you what they were telling 

19 the public in 1947, in 1954, in 1964 to give you an 

20 idea of what inputs were coming into tlx; public 

21 line 7 

22 MR RILEY Objection, Your Honor, that's 

23 not what this witness has been offered to testify 

24 about by the defense 

25 THE COURT Overruled 

Page 3450 

1 see that in any of tlie records that someone told him 

2 not to inhale 

3 Q Well, 1 mean, you seem to believe that he 

4 knew all of tlie risks He didn't know the risks ot 

5 inhaling evidently, did he * 

6 a Whether he knew the risks of inhaling, 1 

7 don't know 1 haven't seen ihat in the records 

8 Did lie know tlie risks of inhaling or not inhaling 

9 I think that, yon know, us I was growing 

10 up that was something that was known, that people 

11 inhaled cigarettes, if you inhaled tlie cigarette 

12 that was — it made you cough It made you not feel 

13 good li would seem ob\ ions to me that wasn't 

14 something that was good for you or was healthy for 

15 you 

16 Q What was that 7 You said that nobody 

17 inhaled cigarettes when you were growing up 7 

18 A No, 1 said wlien 1 was a young man growing 

19 up, if you were sitting around talking with 

20 teenagers and tlicy were saying they were inhaling 

21 cigarettes, that obviously wasn't good for you Tlie 

22 first time you inhale you choke or you don't feel 

23 good So I know that that doesn't feel good 

24 Q So later people are able to inhale without 

25 ill effects, at least immediate ill effects, right* 
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1 A Yes, immediate il) effects, yes 

2 Q Isn't that what's called tolerance 9 

3 a That's what has been referred to as 

4 tolerance in the Surgeon General's report, yes 

5 Q Did you know that Lucky Strike cigarettes 

6 were suggesting that you should reach for a Lucky 

7 instead of a sweet 9 

8 A 1 would assume that, you know, as a lay 

9 person, again, because I'm not an expert m market 

10 strategy, that ihey were promoting their product at 

11 that time 

12 MR VVILNJZR No 2 

13 Q How about, Tticrc is never a rotigb puff m 

14 a Lucky Have you ever seen that being offered to 

15 die public 9 

16 A No, I haven't 

17 Q It says. Let your throat be (lie judge 

18 Did you know that people were being told that their 

19 throats should judge how good Lucky Strike 

20 ctgareties were 9 Did you know — 

21 A Again, that's a — 1 mean, that's'an ad 

22 And, you know, that's what it says 

23 Q Okay Well, let me show you tIre next one 

24 because I think tlic next one is pretty interesting 

25 MR WILNLR No 3 

Page 3453 

1 0 How did you know about Reader's Digest 

2 aitieles 9 

3 A Mr Carter had said that he had read 

4 Reader's Digest, and that had been something that lie 

5 had read from when lie was m high school And 1 

6 requested that I could have some of those articles 

7 so that I could have tlicm summarized, take a look at 

8 them and get an idea whether or not risks were being 

9 published just in tltc general literature and 

Id something that Mr Carter read 

it And when 1 read those. 1 saw that there 

12 were many tilings that were being published trom 1950 

13 on up to the tune (lie first Surgeon General's report 

14 was in place that talked about nsks of cigarette 

15 smoking So that's the main reason 1 wanted to take 

16 a look at that and assess that or get an idea about 

17 it h w,t.s part of general background ntfot uiatton 

18 Q General background information, though. 

19 did not include looking at anything the lawycts 

20 didn't give you, right ; 

21 A No, 1 said 1 have looked at a lot of 

22 dif ferent things 1 specifically requested that 

23 from tlicm 1 told them 1 just want information in 

24 this time frame, because 1 knew he had read that 

25 And I just wanted to take a look and get an idea 

Page 34 52 

i Q Have you ever seen this or ads like it ’ 

7 A No 

3 O You never have <ecn these either 9 

4 A 1 haven't seen — no, 1 liavcn'l seen. Be 

5 happy, go Lucky, no 

6 O Did you go back and review some of tltc old 

7 literature of tltc time to get a feeling for what 

8 people were thinking or doing 9 

9 MR R1LP.Y Youi Honor, again this is not 

10 why -- it's not ihe matter that we've asked 

11 Dr Thompson to testify about 1 think this t.s 

12 improper 

13 Till;COURT Overruled 

J 4 BY MR WJLNLR 

15 O Doctor 9 

t6 A No, 1 did not go back and review cigarette 

17 ads 

!R O Not cigarette ads Did you go back and 

19 review old magazines, anything 9 

20 A 1 reviewed Reader’s Digest articles about 

21 smoking and the ill effects of smoking that were 

22 pubbslted there, but I didn't review old cigarette 

23 ads 

24 Q Who gave you the Reader's Digest articles 9 

25 A I requested those from Mr Wallace 

Page 3454 

1 about that 

2 Q Dr Thompson, you said you looked at a lot 

3 of different things Iret me pin you down 1 was 

4 talking about this specific issue on what people 

5 knew back m 1947 to 1954 And you told me now that 

6 you looked at a lot of different things What 

7 different things * 

8 A 1 looked at the Reader's Digest articles 

9 to see whether lie was informed or not That was die 

10 issue that ! was requested to do 1 wasn't asked to 

11 go back and look at ads from the 1940s and interpret 

12 what those ads meant and how they would influence 

13 1 would have told them that that’s not wltat 1 do 

14 I'm a psychiatrist I evaluate people lor their 

15 behaviors and wltcthcr tltcir behaviors demonstrate 

16 wlicthcr they're motivated to do particular things 

17 And that's what 1 was requested to do 

18 Q Well, Doctor, you arc not suggesting that 

19 Mr. Carter didn't see tltcsc ads, which are all over 

20 the periodicals of the time, are you? 

2 t a No, I'm not suggesting he didn't see tlicm 

22 Q So now the question is, arc you saying 

23 that you just dismiss everything that's published 

24 except tltc Reader’s Digest 9 

25 A No 
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1 Q So now you arc saying you want to talk 

2 about tlx: motivation of Mr Carter and you want to 

3 ignore these commercial advertisements, do you 7 

4 a No, I don't want to ignore them You 

5 presented them, and I'm looking at them and giving 

6 you an opinion Bui 1 don't have an opinion on how 

7 a particular ad affected a particular individual and 

8 how that makes that person or doesn't make that 

9 person do a particular thing 

10 I don't think ads make me do things I 

11 mean, if I want to do something and tlicre is an ad 

12 that tells me where to go get it, then 1 may go get 

13 it But 1 don’t know if that’s going to change 

M whctlicr or not I'm actually going to engage m a 

15 behavior or not 

16 Q Or Thompson, these ads were put out by 

17 manufacturers who, I represent to you, paid money to 

18 get tlicsc ads in these papers Do you think they 

19 were pul there for a public service f 

20 A No, I'm sure that llicrc arc issues of 

21 marketing that are involved When people pay for 

22 udvciUsing, tltey arc marketing their product And 

23 if (lie product is a legal product and you’re 

24 marketing it, tlien, you know, that's part of 

25 marketing strategy But that's something 1 don’t 

Page 9457 

1 to see if those issues were being addressed during 

2 that time, that tlx; issues of smoking risk were 

3 being addressed during that time frame And it 

4 appeared to me from reviewing tltc articles that 

5 there were articles about individuals who had quit 

6 and said there were some benefits to that Of 

7 individuals who hadn’t and there were some 

8 detrimental effects to those And there were 

9 articles publislicd on some of the concerns about 

10 Jicullb risks 

11 Q And did everyone believe what was in the 

12 Reader's Digest 7 

13 A I don't know what everyone believed or 

M didn't believe I know that they were in tlicre 

15 Q What was being told to cigarette smokers 

16 directly by American Tobacco Company jnd Brown and 

17 Williamson Tobacco company in 1954 concerning 

18 whcllier cigarettes caused cancer 7 

19 A I'm not aware of direct statements they 

2u were making at that lime as to whether cigarettes 

21 caused cancer 

22 Q You have not seen the "Frank Statement to 

23 Cigarette Smokers/’ which has been marked m 

24 evidence — 

25 A No, 1 haven't 

Page 3456 

1 do I don't evaluate that I’m trying to tell you 

2 that I'm just giving you a lay person's opinion 

3 about what that's about 

4 Q Dr Thompson, 1 understand a lot of your 

5 opinions arc lay person's opinions, are they not 7 

fi MR KU.RY Your Honor, 1 object to tlx: 

7 comment 

8 Till: COURT Sustained 

9 Q Dr Thompson, here's what I’m asking Do 

10 you discount the effect of cigarette advertising on 

11 people's motivation'' 1 

12 MR RILEY Your Honor, again, I'm sorry, 

13 1 object Dr Thompson has been culled to testify 

14 about what Mr Carter saw and what lie read, not what 

15 was put out to the general public 

16 THE COURT Overruled 

17 a 1 don’t discount that that may have some 
ifi effect on some individuals, that it may have a 

19 effect on them But 1 don't think it's an 

20 overriding effect that makes them do things that 

21 they wouldn't normally do 

22 Q And Reader's Digest, does that have an 

23 effect or an overriding effect or any kind of an 

24 effect 7 

25 A Reader's Digest was background information 

Page 3458 

1 Q -- dating fiotu 1954 > Do you know wlieic u 

2 was publislicd, how many newspapers carried tins' 

3 A No, I do not 

4 Q Well, do you know what the effect of tltc 

5 manufacturers, all of the major mamdaenuers ol 

6 cigarettes getting together and saying tlicre arc 

7 no — tlicre is no proof that cigarette smoking is 

S one of the causes of lung cancer 7 

9 MR RILEY Your Honor. 1 object to this 

10 question Tlicre has been no proof that Mr Carter 

1 1 saw the Frank Statement 

12 THE COURT Overruled 

13 A No I know tins is one piece of 

it information that would have to be looked at in the 

15 course of Mr Carter's decision making 

16 0 So, and, you know, you mentioned just 

17 dieii, 1 think you said Mr Carter said lie gol 

18 Reader's’ Digest and — do you remember from flic 

19 sources you said or you looked at whctlicr he 

20 recalled specific issues or any of these specific 

21 articles 7 

22 A No, I don't recall him saymg be had the 

23 exact articles that ] reviewed 

24 Q Well, let's take the effect of a 

25 publication such as tltc "Frank Statement to 
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] Cigarette Smokers " Did you feel that M has to be 

2 seen by Mr Carter to have ever had an effect on Ins 

3 awareness or judgment'? 

4 A It would have to be seen by him for him to 

5 be able to evaluate il, yes 

6 Q Is that right 7 What if it was seen by lus 

7 best friend and his best friend tallied about it’i 

8 MR KtLF.Y Objection, Your Honor, t he re 

9 is no foundation 

10 TUP COURT Overruled 

11 A What if it was seen by Ins best friend and 

12 Ins best friend talked about if’ He would have 

J3 enough information about it, 1 would tlnnk His 

14 best fi lend would lelate it to him 

I S Q That's just what 1 asked von. Doctor I 

16 guess 1 wasn't very' clear 1 said, did lie have 1o 

17 actually see it for it (o make an effect, and you 

18 said yes, first, right 7 

19 a It would have made — if lx* saw it, it 

20 might have made an effect on him If someone 

21 relayed it to him, it would have made an effect on 

22 him If someone personally relayed n to him that 

23 was a friend or family member and said, 1 tlnnk tins 

24 is important, something that you need to do, it may 

25 have had a bigger elfcct on him 

Page 3461 

1 no proof that cigarette smoking is one oi the causes 

2 of lung cancer, that the statistics really don't 

3 apply, ct cetera, ct cetera, right 7 

4 MR KILTY Your Honor, object, there is 

5 no foundation, calls for speculation There's no 

6 proof that Mr Carter saw tins 

7 Till’COURT Overruled 

8 A Can you go through that again, please 7 

9 Q l'JJ withdraw if Okay Let's look a! 

10 one otlx'i thing Plow about the — 

11 MR WILNTR 1 (18 GlIllllC 

12 Q Did you know that the former U Ooi chief 

13 executive of American Tobacco announced to The 

14 New Yoik Times in 1953 dial die charges against 

Is cigarettes were loose talk 7 Have you ever seen 

16 this 7 

(7 A No, J don't believe 1 can read it 

18 Q It's lurd to read, and all 1 want you to 

19 rend is tlx* headline here dial says. Cigarette 

20 concern scouts cancer link American Tobacco head 

21 says there’s no proof smoking causes disease m 

22 lungs Loose talk assailed Hahn -- dial's the 

?3 president of American Tobacco — notes dial experts 

24 differ on causes of increases in respiratory 

25 ailments 

Page 3460 

1 Q And if it were publislied to the public, 

2 arc we able to tell today how it affects tlic various 

3 opinions of the public 7 

4 A Are we able to — 

5 Q Can you tell me — 1 will withdraw that 

6 Can you tell me all of the different ways that 

7 information that is sent out to the public might get 

8 back to a person 7 

y A Might get back to them by, like you said, 

10 friends or family members Tlicy might read it 
) i They might read summations of what tlic report was in 

12 the newspapers So there arc many different ways 

13 that people can get information 

14 Mr Carter was well read He read the 

15 newspaper every day He was available — aware of 

16 tlx; general information that was available to tlx: 

17 public and such And so I thought that t>e had a 

J8 background of taking m information, being able to 

19 take that information in, and knowing what was 

20 available at the tune 

21 Q Including this, right 7 

22 A Yes 

23 Q So if he had the ability to take in 

24 information, Ik had the ability lo read that all of 

25 the manufacturers of cigarettes say that tlxrrc was 

Page 3462 

1 Now, did you consider any of this 

2 information or did you only considct die Reader's 

3 Digest, which were trying to tell the public that 

4 cigarettes were dangerous ’ 

5 mr kili v Objection Your Honor No 

6 proof Mr Carter read The New York Times or that lie 

7 saw ilns statement in 1953 

8 Till- COURT Overruled 

9 a Well, 1 would take that consideration ihai 

10 people knew it was dangerous At the same point 

1 1 manufacturers may well have been saying that they 

12 wanted to continue until they looked at the issue 

13 and made a decision about it 1 think that would be 

14 something that a company would do until tlicy would 

15 find out that there was a particular issue going on 

16 that they would warn somebody about 

17 But, you know, again. I didn't go back and 

18 look at all of llx* marketing issues and the 

19 informational issues at that tune. 1 tried to 

20 address specifically what Mr Carter said, what lx: 

21 said about his behaviors, what otlier people said 

22 about his behaviors to give my opinions 

23 0 I almost got that down You started to 

24 say something that I tried to write down, but tlien 

25 you kept going on You sjid, the companies might 
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1 say tins because tlxey wanted to look at it further, 

2 is that what you said 7 

3 A I don't know why the company said it, 

4 okay> 1 don't know 

5 Q Well, you said just now they wanted to 

6 look at it furtlier Wltcrc did you get that from 7 

7 A I was using — I have been talking for the 

8 last 45 minutes or so using my own common sense, 

9 because 1 have not reviewed the information that you 
lu arc talking about So that would he something that 

11 I would think of ns a lay person 

12 Q What percentage of people m 1954 believed 

13 that cigarette smoking is one of the causes of lung 

14 cancer, any informal ion 7 

15 A 1 don't know that statistic 

16 Q Ever ask anyone for that statistic y 

17 A No, 1 did not 

is Q Not pan of your concern m this ease 7 

19 A Again, that's tire information ibnt J 

20 didn't - that I didn't review 

21 Q Well, I mean, Grady Carter lived out there 

22 m the world with other people, right ’ 

23 a Yes. lie did 

24 Q He was influenced by their attitudes, 

25 right 7 

Page 3464 

1 a Yes, he was 

2 Q People are influenced hy ihe general 

3 climate of the public at the time and what they 

4 consider acceptable and not acceptable right > 

5 A Yes 

6 O I low many people smoked cigarettes in 

7 1954 > What was (he percentage of the population ’ 

8 A There were a lot of people that smoked 

9 cigarettes in 1955 1 imagine a was roughly 50 lo 

10 70 percent of the population smoked at that time 

11 0 And among males of Mr Carter's age m 

12 1954, how many 7 

13 A I don’t know that number 

14 Q You don't know that number 7 

15 A No 

16 Q Well, you didn't look at lhal either 7 

17 A No, 1 looked at it I can'! recall ihe 

18 specific number nght now 

19 Q So you're trying to tel! us what Grady 

20 Carter would have done had lie been properly warned 

21 And all you want lo look ai is what you — strike 

22 that Strike that I'll withdraw that I didn't 

23 start it off very well 

24 All right Do you know the extent to 

25 which American Tobacco, Drown and Williamson Tobacco 


Page 3465. 

1 publicly argued against the idea that cigarettes 

2 were in any way dangerous in the 1950s 7 

3 A 1 was not — 

4 MR RILEY Your Honor, I object May we 

5 approach 7 

6 nit: court Yes, sir 

7 (Side-bur conference held outside die 

8 Itcarmg of tltcjury) 

9 MR SIIEFFLER May I address this 

10 objection. Your Honor 7 

11 Till' COURT Yes, sir 

12 MR SIir.KFLIIR Objection is on a number of 

13 grounds First of all, counsel may have just 

14 misspoke, but Brown and Williamson had nothing to do 

15 with tlic advertisement m this ease leading up to 

16 this American Tobacco That's not the real 

17 objection that I have to this wdiolc line of 

18 cross-examination 

19 The witness has made il clear, Itc has 

20 testified about 16 times, that lie is basing lus 

21 opinions upon Mr Carter and only upon Mr Carter 

22 what Mi Carter knew, what Mr Cartel had available 
21 lo him, what Mr Carter said, and what Mr Cartel 

24 did 

25 And counsel now wants to put in as much 

Page 3466 

1 evidence as he can this witness has never seen, (he 

2 wiltiess says lie never looked for, tlic witness says 

3 has nothing to do with Ins opinion, the witness says 

4 he's not an expert to evaluate, and the witness says 

5 is irrelevant lo what lie did foi llus ease and was 

6 relative to his opinion 

7 The witness's testimony. Your Honor, goes 

8 to proximate cause, goes to whether the warning 

9 would have made a difference It doesn't go to what 

10 the duty to want was, nor does it go to whether the 

11 duty was fulfilled by a public awareness That’s a 

12 different issue 

13 Dr Fcmgold testified about that That 

14 was Dr Fcmgold's testimony We cross-examined him 

15 on that issue We didn't ask Dr Fcmgold about - 

16 strike that We didn't ask Dr Thompson to evaluate 

17 historical knowledge on the duly issue on either 

18 side, and he hasn't done that 

19 Now, if Mr Wtlncr ts permitted to go 

20 through all of this, then we arc going to have to go 

21 through all die information that we have on the duty 

22 question on both sides, which is extensive We 

23 haven't presented testimony We have put some of it 

24 in with Dr Fcmgold, but we didn't put it all in 

25 And we will put it all m, if we must, because it 
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j has to be — he is representing to this jury, lie’s 

2 testifying about stuff this witness never had All 

3 he is doing is using the witness as a conduit All 

4 of his testimony — Mr Wilncr's testimony about 

5 what tire companies said or didn’t say, about what 

6 people licard or didn’t hear, and what (Ik duty was 

7 and tlx; duty wasn't Tire witness says he is not 

8 prepared to address that 

9 TUP COURT Well, certainly this 

10 information is relevant to tire question of duty 

11 doesn’t mean it's irrelevant to the question of' what 

12 Mr Carter knew or didn't know about cigarettes wiilr 

13 respect — and, for that matter, what anyone else 

14 who may have had an impact on Mr Carter’s life knew 

15 or didn't know about cigareilcs in evaluating 

16 wliclhcr or not a warning would have made a 

17 difference 

18 MR SlllIFFLHR That's true. Your Honor 1 

19 have no qualms about him asking, as long as he lays 

20 a foundation with Mr Carter -- 

21 TUP COURT Mr Carter said that lie read a 

22 lot 1 Ic couldn't remember whether he had seen any 

23 of the specific articles He knew he had been 

24 exposed to tltc media He said he knew that lie had 

25 been exposed to Reader's Digest He couldn't 

Page 3469 

1 opinion and on the opinion of people in and around 

2 Mr Carter tlic announcement of a manufacturer that 

3 the product is safe would be, right 1 ' 

4 a 1 haven't evaluated that 

5 Q It could have a very big effect, couldn't 

6 if' 

7 a It may be one component of an effect of a 

8 person's desire to continue to smoke or not 1 

9 think that it is something that you have to add into 

10 the picture, you have to consider 

11 Q Is tltc manufacturer in the public eye 

12 considered an expert in its product'' 

13 Till' COURT Is that an 1 don't know, 

14 Doctor' 

15 a 1 don't know Is it considered an expert 

16 in the manufacture of its product'' 

17 Q No, I didn't ask in the manufacture of its 

18 product Is it considered an expert in its product’’ 

19 a 1 would imagine people would think that 

20 they would understand a lot about Ihc product, yes 

21 Q And would - do you think the public would 

22 look io tlic manufacturer to protect them, lo let 

25 them know if tlic product tli.u it was making foi 

24 human consumption was dangerous 7 

25 A I'm no! aware ol any information that they 

Page 3468 

1 remember any of the articles about what you-all 

2 cross-examined him on And 1 think this information 

3 was m the public domain during (lie time that lie was 

4 being influenced by his decision to smoke 

5 cigarettes I think it's relevant Objection is 

6 overruled 

7 {Side-bar conference concluded, 

S proceedings resumed before the jury) 

9 BY MR W1LNBR 

10 Q Dr Thompson, did — I think — did we 

1 1 just establish that you made no attempt whatsoever 

12 to determine what tlic American Tobacco Company, 

13 Brown and Williamson Tobacco company or anybody 

14 else, any manufacturer, was telling the public in 

15 the /940s and the 1950s about wlicthcr cigarettes 

16 were really okay to sinokc‘ > 

17 a I've — I (Junk 1 have answered that / 

18 haven't reviewed that information 

19 Q Is it also true that that information from 

20 the company that hired you was certainly available 

21 had you asked for it? 

22 A 1 would imagine that information was 

23 available 

24 0 Now, and it's also true, isn’t it, that 

25 you can't tell how powerful an effect on public 

Page 3470 

1 knew oi didn't know that it was dangeious at that 

2 time Okay 1 knew that the general knowledge ol 

3 people was that it was — that it was dangerous 

4 You smoked, you coughed People knew that. 

5 according to general knowledge, that n was bad loi 

6 you But I'm not aware of what information they 

7 sent or why they did or why they didn't send tlic 

S information 

9 Q I'm sorry Doctor, I guess I didn't ask 

10 that -- I'm sonrx. maybe I was a little tired The 

11 question was, in your — you've told us before about 

12 what you think tlic general public was understanding 

13 as Mr Carter was a member of it Do you think the 

14 general public trusted tlic manufacturers of products 

15 to tclf it the truth 7 

16 A 1 don't know if they, tlic American public, 

17 trusted it or not My intuition says that ilicy may 

18 have trusted tlicm to give information, yes 

19 Q Now, let's talk about what information you 

20 looked at and what could have been given Have you 

21 looked at — I think - we've established before 

27 you've never looked at Ihc histone scientific 

23 literature to determine wlicn tlic manufacturers in 

24 this case should have warned tlic public that their 

25 products were deadly, true 7 
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1 a That’s not an issue that 1 looked at, 

2 yes 1 did not look at that 

3 0 So, you've talked before about this idea 

4 of personalizing the risk, isn’t that what you said 9 

5 a Yes 

6 Q And personalizing the risk involves making 

7 it applicable to the person who's having tlic risk, 

8 right 9 

9 a Yes 

10 O And 1 think you looked at the package 

11 insert that Dr Fcingold had designed, and you said, 

12 Oh, that doesn't personalize the risk or words to 

13 that effect, right 9 

1 4 A 1 said that if Grady had reviewed this 1 

15 didn't think it would have changed his behavior from 

16 reviewing it 

17 Q Let's look at it a little bit more 

18 carefully, if we might 

19 MR WILNIIK It's No 86, Ginmc Bear 

20 with me Thank you 

21 Q Tins is the package insert that you have 

22 in front of you 9 

23 A Yes 

24 Q Now, were you asked to take this package 

25 insert in an absolutely literal way like as to 

Page 3473 

] get this straight now 

2 You're saying that a skull and crossboncs 

3 among other things and tlic big red words. Danger 

4 Health hazard, and a skull and crossboncs saying, 

5 Premature death and lung cancer, on a package or in 

6 a package of Lucky Strike cigarettes where die only 

7 other indication was. Be happy, go Lucky, would not 

8 have made any difference to Grady Carter or anybody 

9 else 9 

to a No, it's not -- 1 don't think that it 

11 would not have made any difference to tltcm 1 don't 

12 think it would have changed Ins behavior 1 don't 

13 think it would have changed Ins smoking habits 1 

14 think it would have been anotlicr piece of 

15 information that he had 

16 0 How early do you think it was that someone 

17 could have reached Grady Carter, given him the 

18 correct information and put him on the right track 9 

19 a 1 don't know if anyone could have readied 

20 Grady Carter and made him change what he was doing 

21 1 think wlicn you're young and you want to engage in 

22 a particular behavior and you do it because you 

2J think it makes you look cool or you think it makes 

24 you fit in with the crowd or whatever, that you 

25 don't Itccd warnings You don't take these warnings 

Page 3472 

1 evaluating how professional the giaphics were and 

2 how well tltc type was set and stuif like that ’ 

3 A No 

4 Q You understand this was a doctor who did 

5 this on his PC right 9 

6 A 1 understand that a doctor did this, yes 

7 Q And you understand that the information in 

8 licre could have been put into different formats or 

9 put in a boiler type or bigger colors or whatever, 

10 depending on how a package designer might choose to 

It incorporate this information m tltc product, right f 

12 A Yes 

13 O So you weren't particularly concerned with 

14 tlic fact that it was on notebook paper instead of on 

15 an insert that could actually fit in tltc product. 

16 that wasn't part of what you were worried about, 

-12, right 9 

18 a Right 

19 Q So if we take a look at this Let's 

20 assume. Doctor, that this insert or most of it, 

21 there arc different pans of it and some — I’ll 

22 represent to you — some parts of it arc probably 

23 knowledge that accrued in some later years; but a 

24 good part of it, let's say, was available in 1953 or 

25 thereabouts, right around there Let's - let me 

Page 3474 

1 as seriously us you would it you were an adult or tf 

2 you had time and took a look at it 

3 What we see today is all of this 

4 information is available and yet people start 

5 smoking even today They know ilus information 

6 O Let's talk about that, Doctor They start 

7 smoking today, as many people as started smoking in 

8 Grady Carter's tune 9 

9 A No, not the exact numbers that arc 

10 continuing to smoke that were smoking back then 
it Q What's tlic initiation rate 9 1 didn't say 

12 exact numbers Isn't the initiation rate half of 

13 what it was in Grady Carter's time 9 

14 a Yes 

15 Q So you’re saying now we have more 

16 information and we've saved half the people, haven't 

17 we 9 

18 a I don’t think we've saved half the people 

19 just because of tlic information In general, 

20 smoking is not as socially acceptable as it was back 

21 tlicn And that's one of tlic components of why 

22 people smoked And I'm not saying that it's totally 

23 due to information It's a total change in the 

24 culture in the way we think about ourselves in a 

25 licalth culture, wlierc we arc much more aituncd to 
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I those things than wc would have been back tlien 

l grown-up and all of those tilings 

2 Q Dr Thompson, you were the one that 

2 Q So who made it look grown-up to smoke 7 

3 brought -- that said today kids smoke despite the 

3 A I think grown-ups smoked, kids saw the 

4 information; right 7 

4 grown-ups smoking Tlicy knew that grown-ups did 

5 A Tlicy do 

5 that kind of behavior, and tlicy model after the 

6 Q But less kids smoke today itian started 

6 grown-ups that tlicy see I don't know that they 

7 when Grady Carter started without information. 

7 model aficr looking at an ad versus seeing the 

8 right'' 1 

8 father smoke or seeing someone they look up to 

9 A That's true 

9 smoke 

10 Q Now, hcie's my question, this seems to be 

in Q You don't know, is what you are saying 

11 the theory that all kids arc bad Tlicy arc going to 

11 You just don't know whctlicr ihcy looked at an ad 

12 do what they are going to do no matter what, right 7 

12 wlicthcr their friends looked at an ad, whether their 

13 A No, I don’t think that all kids arc bad 

13 parents were influenced, and how all of this 

N 1 think that they are — you know, not ah kids that 

14 millions of dollars of advertising promoted smoking. 

15 start smoking are bad 

15 right > 

16 Q Well, let's look at that How many kids 

16 A All of those things arc a factor m 

17 gel into trouble drinking Drano 7 Docs it happen a 

17 someone starting 

IS lot'’ 

18 Q And you haven't even begun to look at the 

19 A No 

19 power of tlac promotion of this, have you 7 

20 Q They see a skull and crossboncs and they 

20 A 1 explained to you before that I'm not an 

21 don’t drink it, right 7 

21 expert in that area 

22 A I don't know if tlicy don't dunk it 

22 Q Okay So let's go back to the skull and 

21 because tlicy see a skull and crossboncs 1 don't 

23 crossboncs In ihc face of American Tobacco and 

24 think many people consider drinking Drano m the 

24 others publicly stating in 1954 ihnt there was no 

25 first place 

25 proof that cigarettes caused disease, lei me ask vou 

Page 34 76 

Page 3478 

l Q Or maybe you say tlicy don’t drink Diano 

! wlial if 

2 because it's not coot 1o drink Drano, right 7 Hull* 

2 What if, instead ot m July oi 1954 

3 a That's one possible explanation I 

3 January '54, they came out with the Piank 

4 certainly wouldn't suggest that kids arc going to 

4 Statement Tlicy said, no, doesn't cau-,e disease 

5 sit mound drinking Drano 

5 What if’ 

6 0 So part of the reason kids smoked is 

6 What if in June of 1954 from the very 

7 because it was cool to smoke, right 7 

7 manufacturers who had denied that there was anything 

8 A Yes 

8 wrong came this in every package 7 Every single time 

9 Q Well, Be happy, go Lucky Doctor, think 

9 you opened up die package, tlicrc it was. skull and 

10 about this before you answer Who made it cool to 

10 crossboncs, enneer of tlie lung, terrible, terrible 

11 smoke 7 

11 risks, premature deaths, your testimony — well, let 

12 A Who made it cool 7 Common sense tells me 

12 me ask yon this in connection with that, how many ol 

13 that 1 — when 1 was young, 1 certainly didn't look 

13 diese inserts, assuming tlicy would be folded up 

14 at an ad and say that's cool, and I'm going to smoke 

14 somehow and get in the packs, how many would be 

15 because 1 looked at an ad It was more because of a 

15 circulating around the world between January' 1954 

16 friend saying, you know, do you want to smoke'* We 

16 and June 1954 7 How many 7 

17 are not supposed to do this, or those kind of things 

17 a 1 don't know 1 assume tlicrc would be 

18 influence 

18 many 

19 Q Sure — 

19 Q How many packages of cigarettes were sold 

20 A SO - 

20 in that time period in the United Slates' 1 

21 Q Go ahead 

21 A I do not know that number 

22 A So I think that those, you know, those 

22 Q How docs that compare with die number ol 

23 factors play an influence And there are references 

23 Reader’s Digest articles there were 7 

24 to that in the '79 report that kids smoked because 

24 a 1 would say that if that happened tlicrc 

25 of the social environment, because they want to be 

25 would be many more package inserts (foaling around 
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1 Q And you read tins package insert, right'’ 

2 A Yes 

3 Q And you said. Well, it didn't tell Grady 
•i he would die It just said if you smoke iticsc 
5 cigarettes you're in great danger from these 

b diseases But it didn't say, Grady Carter, you will 

7 die, right'? 

8 A Right 

9 Q Because it couldn't, right'? 

10 A Because it couldn't 

11 Q Right So you said. Well, you know. 

12 actually Grady Carlcr got told by Ins wile at one 

13 pouil in his life and that was a personal — and 

14 that was more personal, right 1 ' 

1 5 a Yes 

16 Q So I'm going to talk about that When did 

17 he get married 7 

18 A He was married the first time m 1950. and 

19 llien lie was married again at a later date in the 

20 1 9 70s. and then again in the 1980s, early 1980s 

21 Q But the wives that we have been talking 

22 about that told Mr Carter to stop smoking, the 

23 earliest year was what 7 

24 A In 1950, when lie was married to Catherine 

25 (.) When he was what 7 

Page 3480 

1 A When he was married to Catherine 

2 o And wlicn these — when he was here, how is 

3 it that Mr Carter's wife is to be considered an 

4 authority by Mr Carter on the issues of smoking ? 

5 a It's not that site's to be considered an 

6 authority It's that site is someone who loves him 

7 and cares about him And if she is telling him that 

8 she wants him to stop doing something or trying to 

9 influence him to stop doing something, telling ihc 

10 kids that she doesn't want them to smoke because 

11 she's concerned about it, (hose kinds of things, 1 

12 think (hose arc much more personal messages than a 

13 package insert would be 

14 So I equate more weight to lliose personal 

15 messages, the ones he got from friends and family 

16 members, than I did to tine package insert 

17 (J But can you answer die question directly 

18 of why someone should believe tlicir spouse if die 

19 manufacturer says there is nothing wrong with die 

20 product 7 

21 MR RlLBY Your Honor, I think he just 

22 answered that question 

23 THF COURT Sustained 

24 MR W1LNBR I'll withdraw it 

25 BY MR WILNRR 


Page 3481 

1 Q Is it your testimony, just so I'm sure, 

2 that someone should believe their spouse if die 

3 manufacturer says there's nodung wrong'? 

4 A I think that they take those personal 

5 messages more seriously than they would take an 

6 iiTi|>C[SOnal message coming from a manufacturer in die 

7 form of an insert 

8 o Let's look at tlic next page of this Do 

9 you understand that some people may have different 

10 fears about tlicir licalth than Olliers? 

11 A Yes 

12 Q Some people may think that then lungs, 

13 that they arc not particularly worried about lung 
N cancer, because perhaps it's never been in then 

15 family, but maybe tlicir grandmotlicr or grandfatlici 

16 died of emphysema and tlicy arc very worried about 

17 that 7 

18 A Yes 

19 Q Do you think it may affect how jxioplc 

2t) react to warnings, whether the warnings tell them 

21 about the specific diseases that they may get 7 

22 A 1 don't know that people would go though 

23 and actually read a risk of each specific disease 

24 and take that m consideration over the weight of a 

25 family member who is saying I want you to stop I 

Page 3482 

l want you to quit, because i don't think it's good 
? for you 

3 (,) Well wIiji if we armed the family member 7 

4 Let's take the family member, instead ot saying 

5 Grady Carter 1 want you to quit, and say, Grady 

6 Carter, my God, did you sec what was in the package 

7 of stuff you just bought? Do you know that tins 

S thing will give you emphysema and that's just wli.it 
9 so and so dowat the street died of? Grady Carter, 

10 this is serious Tlic manufacturers arc saying tins 

1 1 is serious 

12 Do you think that might have a difference. 

13 make a difference? 

14 a I don't think it would make a difference 

15 to Mr Carter I tlunk that he was well aware of 

16 tlic risks tliroughout tlic course of his lifetime 

17 And 1 don't think it would have made a difference to , 
IS Mr Carter 1 testified to that, and that's my 

19 opinion 

20 Q That's your opinion and you're sticking to 


22 answered that question 22 A I think I'vc gone through that 

23 THF COURT Sustained 23 MR KILLY Your Honor, I object to tlic 

24 MR WILNRR I'll withdraw it 24 comment That's argumentative 

25 BY MR WILNRR 25 Till-COURT Sustained 
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1 MR WILNGR [ withdraw' it. 

2 BY MR WILNGR 

3 Q Okay We are about ready to move on 1 

4 take it that your understanding or your belief is 

5 that no matter what the manufacturers bad said, no 

6 matter how honest tlrcy had been in their publication 

7 of tltc known medical risks, that Grady Carter was 

8 turning a deaf car to everything'* 

9 A Yes, 1 think he was 

10 Q And, oh, let me move forward Grady 

11 Carter was a big risk taker in Ins life - ' Big risks'* 

12 a I wouldn't say he took big risks 1 think 

13 be took risks Wlicrc )rc enjoyed doing something, lie 
(4 would continued doing thjt Even if he enjoyed it, 

15 even though he knew die risks He’s continued to 

16 do -- lie's continued to be noncompliunt with his 

17 diet even know though he knows the risk that there 

18 arc other things that are associated with that 

19 Q Oh, we're going to talk about his diet in 

20 just a minute But let's talk about one thing at a 

21 tune, please 

22 You said that lie's that you thought 

23 Grady Carter was a risk taker, right 7 I didn't ask 

24 you to elaborate I'm going to get to that in a 

25 minute. 

Page 3485 

J Q Dr Thompson, follow me now I asked you 

2 about airplanes 

3 A Okay, airplanes as well 

4 Q Did Grady Carter — do you think Grady 

5 Carter was a risk taker because lie flew 7 

6 A Because he flew' an airplane, yes 

7 Q Arc you a pilot 7 

8 A No, I'm not 

9 Q Well, how do you know anything about the 
id risks of flying 7 

11 A I know that that's not something that 1 

12 would do, and that's not something that a lot ol 

13 folks do because tlicy arc concerned about the 

14 risks Flying is a fear that a lot of people have 

15 In the genera] public it's a common feat So if tic 

16 flew airplanes and lie did that for a while, and tltcn 

17 he decided to stop flying airplanes at some point m 

18 his life, lie personalised whatever issues were 

19 concerned with flying ilic airplanes, and tltcn he 

20 also personalized those issues when he decided to 

21 stop 

22 Q Dr Thompson, all 1 asked you is how you 

23 knew tlx; risks You came all the way around to give 

24 me Grady Carter's opinion again Can we stay on the 

25 point* I'm talking to you right now' What do you 

Page 3484 
w ' 

1 A 1 think that Grady Carter took ccilain 

2 risks and calculated those risks in his lifetime 

3 And smoking was one of the risks he calculated, and 

4 he decided to continue to do it 

5 Q We are going to get to that I've got to 

6 go a step at a time IPs the only wav 1 can sei 

7 this up 

8 1 think you mentioned two risks I was 

9 kind of amused One was he flew airplanes, right * 

10 a Yes, that's true 

1) Q And he rode motorcycles, right 7 

12 A Yes 

13 Q And 1 dunk you said, oil, the flying 

14 airplanes business, that was a risk that — oh. bov, 

15 he just really took a big risk llicrc, right 7 

16 A Well, I think that riding motorcycles can 

17 be dangerous It’s something that not a lot of 

J8 people will engage in doing or not a lot of people 

19 will engage in that particular behavior But, so, 

20 if he decided to ride a motorcycle in spite of the 

21 knowledge that his, you know, one of his sons liad 

22 been injured on a motorcycle, had fallen down and lie 

23 continued to ride that, ride the motorcycle, then 

24 that was because he enjoyed it He knew that tlterc 

25 were risks and he took those risks 

Page 3486 

1 know about the living risks'* 

2 MR Ril.l'Y Your Honor, 1 object to the 

3 comments 1 think lie is arguing with the witness 

4 Tlll'i COURT Sustained 

5 BY MR W1LNLK 

6 Q Doctor, what do you know about the risk of 

7 flying, anything factual * 

8 A As far as numbers * How many people fly 

9 get into accidents 7 1 don't know die exact numbers 

10 of how many people who fly get into accidents 

1 1 Q Fine, okay Let me ask you this, do you 

12 remember that Mr. Carter was an air traffic 

13 controller 7 

14 a Yes, lie was 

15 Q And he was a supervisor at — 1 mean, lie 

16 progressed up through the ranks, eventually became j 

17 supervisor of Jacksonville Center, Air Route Tralfic 
)8 Control Center 7 Do you know that 7 

19 a Yes, I'm aware of that 

20 Q Do you know that he was intimately 

21 acquainted with the risks of aviation 7 Do you know 

22 that 7 

23 A Yes 

24 Q Do you know tlut lie had full information, 

25 because of Ins position, on exactly what risks were 
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involved'' 1 Did you know that 7 

A Pin sure lie knew — Pin sure he knew the 
risks Because he knew (he risks, he decided to 
engage in the behavior 

Q Do you know — now, actually what I asked 
you before is, were you trying to suggest that Grady 
Carter was a quote "risk taker" 7 

A No, 1 don’t flunk that I could say that 
Grady Carter was a quote "risk laker " 

Q I mean, do you lliink that ins flying 
airplanes exposed him to any unusual risks’' 

A Exposed him to tlic risk of crashing, and 
that may be not as common, but when you talked to 
individuals about whether they want to fly or not, 
that’s a fear that a lot of people have, of (lying 
And 1 think maybe lie looked at those issues, he knew 
it, he personalized that for himself, and Ik decided 
to fly because lie felt dial was okay for him And 
that’s — 

Q Excuse me 1 guess what I was asking is, 

I didn’t say go to the public and ask I said, you 
were trying to suggest that hi.s flying was a risky 
behavior or so I thoughl If you’re not trying to 
suggest that, then tell us 

A I think when lie was looking al flying. 

Page 3488 

that he assessed that, weighed the risks out, and 
decided whether to do it or not Whether he thought 
it was a risky behavior, al tlac tune Ik flew -- lie 
may have thought it was not a risky behavior II he 
thought it was risky, Ik might not have done it 
But he didn’t think it was risky, so he did it 
Q He might not have thought it was risky 
He might iiavc thought it was risky so Ik did it 
All you’re testifying is lie did if' 
a He did it 

Q So now' are you suggesting that his riding 
some motorcycle sounds like a risky behavior ' 

That's what arc you’re trying to painf' 

A Well, 1 think that riding motorcycles is a 
risky behavior It’s something that many people 
will no! consider doing because ol — that's, I 
think, common knowledge of folks Some people ride 
motorcycles, some people don't But if you look at 
the number of people who drive a car versus the 
number of people who ride a motorcycle, their - you 
know', that is considered a risky behavior compared 
to driving in a car with scat belts on 
Q Let’s take a look and sec. Doctor, at 
Plate No 10. This comes out of iIk 1989 Surgeon 
General’s report. And have you ever .seen this 


Page 3489 

] before 7 It gives the risks of various activities 

2 a Yes I don’t know' if 1 have .seen lhat 

3 particular — 

4 Q Yeah Bui you were talking about risks 

5 You were saying how people deal with risks, and how 

6 Grady Cancr took risks on his motorcycle and so 

7 forth Have you seen the comparison between motor 

8 vehicles and smoking, 7,000 to 95, have you ever 

9 seen that 7 
i ft a Yes 

i) Q So wlten you talk about the risks ol motor 

12 vehicles and the risks of cigarette smoking, you’re 

13 really talking about two totally, totally different 

14 landscapes, aren't you' 

15 A I don’t think it’s totally different 

16 landscapes 1 think these arc things that — lie 

17 engaged in both of those behaviors, so I was looking 

18 at, you know, Mr Carter and what behaviors did Ik 

19 engage in He flew' Maybe Ik would have done 

20 something else had lie been j different individual, 

21 but he’s not He’s Grady Carter And he knew flic 

22 risks ot various kinds of things that lie did And 

23 lie made choices to do them or not do them One ol 

24 those things was to smoke cigarettes 

25 Q Well, now', I guess this is the question. 

Page 3490 

I how serious — let me ask it this way, how serious a 
7 decision is it to ride in a motor vehicle in terms 

3 of (Ik amount of risk 7 

4 A 1 think people would do tt all the time, 

5 although you can be involved in accidents, people 

6 ride in cars all the time 

7 Q So how much information docs it take to 

S make the decision about riding in a motorcycle or 
9 riding in a car 7 

10 A I think that it takes general information 

11 to ride in a car It takes general information to 

12 do a lot of things I'm not sure that wk have to 

13 pul, you know, a warning label on one thing or 
N another to make sure that everyone knows tlte 

15 different risks, (he relative risks 

16 1 mean, we take risks every day Some 

17 people will gel m a car and put a scat belt on 

18 Other people will not put a scat belt on And yet 

19 people know from their general knowledge if tlicy get 

20 in a car accident and they don’t have a seat belt 

21 on, they arc more likely to get hurt (ban if tltcy 

22 do 

23 Q Well, Doctor, you arc nol suggesting that 

24 people should not be warned or reminded to put then 

25 seal belts on, arc you 7 
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A Reminded to put your seal belt on is 
something that I think people should know and be 
aware of 

Q Doesn't that matter in how effective a 
warning is, is how immediate and often it's given 7 
A 1 think if you give a warning more tunes 
and more immediate, it may have an effect Wlietlicr 
it has more of an effect than what otlicr tilings do, 
you would have to look at that particular situation 
Q Let's compare this again How many 
times — assuming that you read Reader's Digest and 
believed it, how many times would you read Reader's 
Digesi and compare it with the number of times that 
you would see this (indicating) if it was in every 
pack 7 Any comparison 7 

A You would probably sec it the first time 
you opened tlx: pack And 1 think alter that people 
would be unlikely to read it every' single tune 
Q Well, what if it were varied a little bit 
so it iiad a little bit of presentation What if it 
didn’t have everything tire first time, but maybe had 
the premature death, lung cancer, and then the othei 
pack had cardiovascular disease, chronic obstructive 
pulmonary disease, and another pack had cancer of 
mouth, throat, esophagus, kidney, bladder and other 
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parts- ol your body Maybe that would be a little t 

mote entertaining, right 7 2 

A Again, J don't think tl would have made a 3 

difference m what Mr Carter did I reviewed 4 

this And I reviewed all the things on licie, and 1 5 

came to the opinion that I did after reviewing the 6 


medical records and after looking at this, that I 
don't think it would have changed his smoking 
behavior 

Q Doctor, I understand that that's your 
opinion I am probing tlx: basis of it 

Now, Doctor, so you say that the amount of 
tune that somebody is reminded, especially of a 
serious risk, could be important, right 7 

A I think tt may be important, yes I don't 
know that it would make certain people change tltcir 
behavior 

Q So let's get back to this How serious a 
decision is it to ride in a motor vehicle? If you 
can't say, you can’t say 

A Well, the annual death rate if you just 
ride in a motorcycle, you may get harmed 1-in-100 
times And you would be injured over the course of 
a year 

Q How serious a decision is it or should it 
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be to smoke die cigarettes that American Tobacco and 
Drown and Williamson Tobacco put on llie market 7 
A According to that chart, it would be that 
tltcrc would be a significant risk l-in-7,000 
compared to I-in-100, if that's — that's a 
difference in risk lltere 

Q So this is a big-time hfe-or-death 
decision, right 7 

A I don't think it's a big-time 
hfc-oi-death decision m that you make iltc decision 
and then you never have another opportunity to go 
bjek and correct the decision You make tlx: 
decision at some point in time, and tlx:n you remake 
die decision on u daily basis At any point m time 
you can revoke tlie decision and change your bchuvioi 
and icap whatever benefits arc from that 

You know, you can ride in a car or ride in 
a motorcycle every day, and any time you can decide 
not to do that behavior, and llxm you will reap the 
benefits of not doing that behavior if it's risky 
Q And it’s not a hfe-or-death decision to 
you ’ 

A It’s not a hfe-or-death decision what ’ 

Q To use the products that American Tobacco 
and Brown and Williamson put on the market 

Page 3494 

A i think die person would have to neigh die 
relative risks and make that decision for themselves 
whether or not they felt it was a hfe-or-death 
decision 

Q Weigh die iclativc risks You used the 
term relative risks just now, didn't you’ Okay 7 
Didn't you use that term 7 

A 1 think tlicy would have to weigh those 
tilings out each — whatever behavior they decided to 
do 

Q Well, let's look at what tlx: relative 
risks You said dial people ought to have the 
relative risks so tlicy could make up their mind, 
right 7 

MR KILLY Your Honor, 1 don't think wlrcn 
die witness said relative risk he was referring to 
die relative risks in (he way that Mr Wilnci is 
suggesting or the way epidemiologists use the term 
MR WILNCR I don't know that objection. 

Your Honor 

THE COURT Overruled 
BY MR WILN1IR 

Q Doctor, you said something about relative 
risks Have you ever seen this chart, tltc relative 
risks of dying from different diseases if you 
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1 smoked 9 

i 2,000 percent 9 

2 A I haven’t seen that particular chart i 

2 A 1 don't think lhat lie had that knowledge 

3 can review it 

3 available to him when lie first started smoking But 

4 Q You have seen information from the 

4 as time went on. those -- that information became 

5 American Cancer Society CPS-2 study, right'' 

5 available to him across his life-span bo as that 

6 A I said 1 can review this particular data 

6 information became available to lorn, he had the 

7 here 

7 ability to assess the information and revoke tire 

(j Q And it looks right, doesn't if' 

8 decision and have health benefits from that 

9 A Okay 

9 Q How did the information — how and when 

10 Q Okay So regular smokers have an 

10 did this information, specifically, about his hazard 

11 increased hazard from cancer of tlic lung of over 

11 ot lung cancer being 2,000 percent, how did that -- 

12 2,000 percent, do you see that'' 

12 how and wlicn did lhat get to him 9 

13 A Yes, you have reported that m your 

13 a Wlicn that particular — when that 

14 pamphlet 

M particular risk or statistical risk became 

15 Q Right So (lie question is. Doctor, if 

15 available' 

16 people have to weigh (lie relative risks before 

16 Q Statistical risk' Is that what you called 

17 making the life-or-death decision to buy and use (he 

17 if' 

18 products of American Tobacco and Brown and 

18 a You said 1 -in-2500 IPs a statistical 

19 Williamson, do you feel lhat (his information ought 

19 risk 

20 to be provided to them 9 

20 Q That's a statistic to you, right 9 

21 A 1 do not feel that the information has to 

21 a Yes 

22 be provided, would have made a difference if n were 

22 o That's somehow depersonalizing it, isn't 

23 provided There is information available And as 

23 it 9 

24 it has been available, that information is 

24 a No, it's not depersonalizing n 

25 forthcoming 

25 Q Back to my question When and how did he 

Page 3496 

Page 349X 

l As Mr Caller went through tin: course of 

1 leant about a 2,000 percent lung cancer risk 9 

2 Ins lifetime, he had more and more of that 

2 a When he learned that specifically, 1 don't 

3 information available to him And lie didn't act on 

3 know He learned about the risks ot disease 

4 that information until lie realized — personalized 

4 processes from lus son when his son was m 

5 that lie actually had cancel He knew — he was made 

5 chiropractic school He learned about many 

6 aware of the risks or the risks were being made 

6 different risks over the course of lus Mcinnc 

7 aware to linn over tlic course of his lifetime Tlicy 

7 Q When w as that 9 When was his son in 

8 may have been expanding over tire course of time when 

8 chiropractic school 9 

9 inoic mfoimatioii became available 

9 a In the '80s, early '80s 

10 Rut even when a lot of information was 

10 Q In die 'SOs 9 

11 available to him and even wlicn family members and 

11 A Right 

12 persona] friends were telling him, 1 think you need 

12 Q We arc talking about, in this case. Lucky 

13 to qml Hus is something dial you need to do 

13 Strike cigarettes through 1972 Wlicrc is the 

14 You might die from this It's very serious He 

14 evidence that this mfonttation was available to 

15 didn't personalize that until he actually thought lie 

15 Mr Carter before 1972 9 

16 had it He thought lie would be someone who it 

16 A I don't know that it was available to him 

17 didn't hapjxm to. 

17 before that time 

18 So I think if you would have given him the 

18 Q Okay Now, let me go on One more 

19 relative risks and you would have made those risks 

19 thing — 

20 available to him, that he would have rationalized 

20 THL COURT Mr Wilncr, we arc going to 

21 those risks and felt that he was the one that it 

21 stretch We'll stand m recess until ten till 

22 wouldn't happen to 

22 three 

23 Q So you think that Grady Carter had 

23 (Change of reporters at 2 45 p m ) 

24 available to him die knowledge that cancer of the 

24 

25 lung from his cigarette smoking was increased over 

25 
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1 Tuesday, August 6, 1996 2 50 p m 

2 THE BAILIFF All rise This court is in 

3 session 

■4 THU COURT May 1 see counsel at side bar 

5 for a moment 

6 (Side bar, Court and counsel) 

7 TIIII COURT Ready, Mr Wilncr 9 

8 MR WILNFR Yes, Your Honor 

9 THE COURT Mr Riley 

10 MR RILEY Yes, Your Honor 

11 THE COURT Bring the jury in, Mr Forte, 

12 please 

13 (Jury'm at 2 55 p m ) 

14 THE COURT Please be seated 

15 Mr Wilncr 

16 CROSS-EXAMINATION (Continued) 

17 BY MR W1LNER 

18 Q Doctor, wc'rc going to move on to another 

19 area Tin almost done 1 appreciate your patience 

20 Remember we talked about -- 1 want to talk a little 

21 bit about the brain And remember we talked about 

22 the question of nicotine, die keys fitting in the 

23 locks in these receptors in the brain, you remember 

24 that 9 

25 a Yes 

Page 3501 

1 Increases the Density of' some kind of a notation, 

2 "(3H) Nicotine Binding Sites in the Human Brain " 

3 This was published in 1988, Journal of 

4 Ncurochcmistry Did you ever see this 9 

5 A I haven't reviewed this particular 

6 article I've seen it referenced 

7 Q You've seen it referenced in the 1988 

8 Surgeon General's report although at that time it 

9 was in press, hadn't been published yet, right 9 

10 a Yes 

11 Q If you would turn to page 1245, third page 

12 of the article And I want to show' you the table 

13 that’s on — called figure two, okay And I want to 
l l project it so we can talk about Is this figure two 

15 on the screen, just so we can cover the record 9 

16 A Yes 

17 Q Okay So let — 1 just want to ask you 

18 about this for a minute or so and then w'e’ll go on 

19 to something else Is this not, Doctor, a study 

20 done postmortem, w'hich means after people died, of 

21 using an electron microscope to check the brains of 

22 people who used nicotine, who used cigarettes, in 

23 different areas of die brain to see w'hcdicr the 

24 people who used nicotine had more of dicsc keys, 

25 those locks, or these receptors than die people who 

Page 3500 

L Q And 1 think we asked or we speculated 

2 whether when those locks were empty without keys it 

3 made some difference in how you felt, right 9 

4 A Yes 

5 Q Now, my question is tins Is it tine or 

6 isn't it that after you — after someone uses 

7 nicotine for a period of time that die actual number 

8 of these receptors, these locks, grows 9 

9 a I’ve seen that report in the literature 

10 that there arc alterations in the nicotine 

11 receptors Again, I've talked about not 

12 specifically going to diat literature, but I have 

13 seen reviews of that or information that addressed 

14 the nicotine receptors changing in tlx: brain 

15 Q Well, let me see if you are aware of tins 

16 periodical 

17 MR WILNUR May I 9 

18 THE COURT Yes, sir 

19 Q Which is by Bcnwell and Balfour You 

20 recognize Balfour, right 9 

21 a Uh-huli (affirmative) 

22 0 That was one of the references that you 

23 had listed on your list, right 9 

24 a I recognize Balfour 

25 Q And tins is "Evidence that Tobacco Smoking 

Page 3502 

1 didn't'’ 

2 a Yes 

3 Q And docs it appear to you from this that 

4 dicrc -- that in fact this group of cigarette 

5 smokers, consumers, had considerly more in certain 

6 areas of dicsc nicotine receptors dian did 

7 nonsmokers 9 

8 A Yes 

9 Q Now-, some of these brain areas. Doctor, 

10 are you familiar with what they do 9 

11 a Yes, I'm familiar with what some of the 

12 brain areas do 

13 Q Now, for instance, the medulla oblongata, 

14 that's just a — that's behind the brain That's 

15 responsible only for the maintenance of the lower -- 

16 of life, not for higher thought, rigid 9 

17 a Right That part of the brain usually 

18 deals with breathing and cardiac function, the 

19 normal kind of things you need to do if you don't 

20 need the rest of your brain in order to breathe and 

21 for youi heart to work So if someone was in a 

22 coma, that part of your brain would keep your 

23 respirations and your heart going 

24 Q And that doesn't seem to be affected very 

25 much by nicotine? 
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1 A Rjght 

] many that arc being considered, but that's one of 

2 Q Just moving on up here to the cerebellum 

2 them 

3 cortex, now that influences movement but not higher 

3 Q So these people with empty keys, they're 

4 thought so much, right? 

4 going to have more keys to be emptied than these 

5 A Right 

5 people who have never smoked, right? 

6 Q And that is affected somewhat by nicotine 

6 A You want to run that by me 

7 but not as much as some others, right? 

7 Q These people, these people who have used 

8 A Right 

8 cigarettes chronically 

9 Q So to my eye it looks like the one that’s 

9 a Okay All right 

10 affected the most is called the hippocampal 

10 Q Have had their brains changed by using 

ii neocortcx, nght? 

11 cigarettes? 

12 A Yes 

12 A They've had an increase in receptors after 

13 0 Winch is what? 

13 dxnr - after they’ve passed away and their brain 

1*4 a That's a part of the brain that may be 

14 has been homogenized and you look for receptors or 

15 associated with whether or not someone docs repeated 

15 you look for it with an electron microscope and you 

16 behaviors or whether or not they do repetitive kinds 

16 see increased number of receptors there 

17 of tasks and other things, but 1 don't know the 

17 Q Now, this is an average, right, for 

18 exact specific mechanism of how that works 

18 these? For die whole group of people, nght? 

19 Q Would you say that tins is evidence that 

19 A Yes 

20 there is a brain change, that smoking changes your 

20 Q Some of them might have had a lot more. 

21 brain? 

2! and some of diem maybe not much more than 

22 A I would say that it changes your brain 

22 nonsmokers, right? 

23 As 1 talked about before, there arc some tilings that 

23 A I don't dunk 1 can make, you know, a 

24 occur at the level of the brain as far as receptors 

24 comment about that I don't know what the 

25 arc concerned I think that that research is 

25 distribution was as far as the numbers, what the 

Page 3504 

Page 3506 

] ongoing, and w r c need to look at exactly how that 

1 highest numbers were and the lowest numbers were 

2 works Tliere arc other issues involved, and this 

2 Is that reported in here? 

3 research, talking about the density of the receptors 

3 Q Well, without getting too detailed, you’ll 

4 in die nicotine brain -- in die brain of nicotine, 

4 take my word dial this is an average This isn't 

5 doesn't necessarily say oi correlate dial an 

5 just one person, right? 

6 individual who has ihis change will do a particular 

6 A Well, 1 don't know that unless 1 actually 

7 behavior or not or will not be able — or be able to 

7 look at it and get the numbers 

8 not refrain from a particular behavior 

H Q Well, look at figure two It says. 

9 Q Well, if we assume diat the empty locks 

9 Nicotine binding to membranes prepared from the 

10 arc going to cause some kind of discomfort that when 

10 brains of smokers and nonsmokers The results arc 

ll your — when the locks aren't full with keys in 

11 mean, plus or minus SEM of 18 observations 

12 them, that you're going the feel die difference. 

12 So diat means plus or minus standard error 

13 right? 

13 of measure, right? 

14 A I think you'd have to have -- 

14 A Right 

15 MR RILEY Objection, Your Honor 

15 Q And that's the standard error of measure, 

16 There's no foundation for that 

16 diat little hat on the top, right? 

17 A I dunk you would have to have some 

17 a Correct So the highest one would be on 

18 research that showed that those two things were 

18 the -- on top of that hat, and the lowest one would 

19 connected in some way 

19 be down further 

20 Q Okay So do you feel that the nicotine 

20 Q So actually there were some individuals 

21 receptors play a part in how people perceive the 

21 that were clear up here, right? 

72 presence or absence of nicotine, whether dicy'rc 

22 A Okay 

23 full or empty 7 

23 Q Now, 1 guess my question is. Doctor, did 

24 A I think that that's one of the reasonable 

24 you — do we know or do you know how it feels to 

25 liypodicsis that are being considered Tide arc 

25 have your brain changed like that? 
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1 A Do 1 know how it feels to have my brain 

2 changed 9 Not personally I do not 

3 0 Have you - do you know what area of the 

4 brain is called the nucleus accumbcns 7 

5 A The nucleus accumbcns is a part of the 

6 brain in the hypothalmic - hypothalmus or tlic 

7 limited portion of die brain, yes 

8 Q And the nucleus accumbcns actually has a 

9 core and a shell, you know that 7 

10 A Yes 

] 1 Q And the shell is connected to the meso 

12 hndic system, do you know that 7 

13 A Yes 

M Q And do you know that people have been 

15 studying this nucleus accumbcns as perhaps one of 

16 the areas that arc most important for motivation 7 

17 A Yes, that’s one of the areas that's 

18 important for motivation that they have been 

19 studying for some tune 

20 O Have you seen anything that's come out 

2! recently that has shown diat nicotine has a specific 

22 affinity for the shell of die nucleus accumbcns, 

23 perhaps the scat of motivation 7 

24 A There was a recent study that was 

25 published that referred to that issue, yes, as far 

Page 3509 

1 A 1 don’t recognize this version of it, no 

2 I’ve heard that this is in the literature, but can 

3 you give me a second to read it 7 

4 Q Okay 

5 A Okay, 1 think I get the gist of tt 

6 Q And this article appeared in, just 

7 recently, didn't it, July 18, 1996, in Nature 

8 journal, right 7 

9 A Yes 

10 Q It begins, it says. The view that nicotine 

11 is a powerful addictive drug was summarized in the 

12 influential Surgeon General's report in 1988 Tins 

13 assessment has been strengthened by further research 

14 showing similarities between nicotine and a number 

15 of drugs of addiction including cocaine, 

16 amplictamtnc, and heroin 7 

17 A Yes 

18 Q But it was not always thus, and there 

19 remains the view' that nicotine and thus smoking is 

20 not addictive with all that that implies for 

21 antismoking campaigns, right 7 

22 A Okay 

23 0 Okay A paper elsewhere in this issue, 

24 page 255, by DiChiara and colleagues at the 

25 University of Cagliari adds new weight to the 

Page 3508 

1 as nicotine, changes m die nicotine and how die 

2 nucleus accumbcns was influenced by that 

3 Q And diat came out in Nature magazine or 

4 Nature journal, which is a British journal, right 7 

5 a Yes 

6 Q And that was published -- I need die last 

7 one This isn't the right one The Bailey article 

8 That was published in Nature, and 1 want to get it 

9 because dicrc’s one dung 1 want to read 

10 Okay, let me hand you Do you have this 

11 Counsel, "Harmful to the Brain" 7 

12 MR SHEFFLCR Let me see that No 

13 MR WILNER Funny 7 

14 MR SHF.FFLER No, the picture the guy 

15 holding -- no, we don't have it 

16 MR WILNER Allow me just a moment. Your 

17 Honor I'll shoot a copy ically fast, and we'll all 

18 be in the same one 

19 O All right Doctor, this ** the title of 

20 this article is "Harmful to the Brain " And 1 think 

21 this is a review actually in Nature, in ordinary' 

22 language of the article that was — that accompanied 

23 it which was the technical article, measuring 

24 dopamine response in the nucleus accumbcns Do you 

25 recognize this 7 

Page 3510 

1 conclusion that nicotine is indeed addictive The 

2 authors show that in rats receiving small 

3 intravenous doses of nicotine corresponding to doses 

4 winch animals will sclf-admimster there is a highly 

5 selective increase in tlic release of a 

6 ncurotransmittcr called dopamine and an activation 

7 of energy metabolism in the precise region of the 

S brain that is similarly activated by cocaine, 

9 amphetamine and moiphinc 

10 Arc you familiar with that 7 

11 A Yes 

12 Q The part of the brain involved is the 

13 nucleus accumbcns, a small dopaminc-rich brain 

14 region situated ventrally at the head of the 

15 striatum w'hich plays a crucial role in the rewarding 

16 effects of these addictive drugs 

17 Do you see dial 7 

18 A Yes 

19 Q Now, this goes on to say more technical 

20 things, and it aJso goes on to say, Doctor, docs it 

21 not in the end of the column on the nght, Many 

22 questions remain unanswered, nght 7 

23 A Yes, that's true Many questions do 

24 remain unanswered 

25 Q And Uicre's certainly no suggestion that 
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] the workings of the brain have been completely or 

2 even largely worked out, is there 9 

3 A No, that's not 

4 Q Now', docs this mean. Doctor, though, that 

5 there is evidence that is accumulating that nicotine 

6 may be acting directly on parts of the brain that 

7 affect decision-making 9 

8 A It may be acting on a part of the brain 

9 that has been demonstrated to be prominent in 

10 certain compulsive behaviors And as it said in the 

11 article, sometimes that cocaine and other drugs can 

12 always act on that pan of tlx; brain Yes, that's 

13 — primarily it's there, however, there is a lot 

14 more to the functioning of the brain than just that 

15 area of the brain 

16 MR WlLNER Your Honor, we'd like to mark 

17 the nicotine receptors plate that vve showed as our 

18 next exhibit for identification 

19 THE COURT All right Is that R 9 

20 THE CLERK That's Plaintiffs' R 

21 (Plaintiffs' Exhibit R was marked for 

22 identification ) 

23 O Now 1 , the last thing 1 was going to ask you 

24 is this Today die modem view, although one I 

25 guess not shared by you, is that intoxication is not 

Page 3513 

1 Q AH right Well, since you mentioned the 

2 w'ord tentative hypothesis, let's talk about what 

3 that is Do you recognize -- this is actually a 

4 retyping of the document that you have been given 9 

5 a Do you mind 

6 Q Yep 

7 Q Is tins the document that you were given 

8 by Brown and Williamson two days ago 9 

9 A Yes 

10 Q Is tins the document you understand was 

11 never published and came from their internal files 9 

1 2 a This -- 

13 MR hilly Objection, Your Honor 1 

M think he testified lie didn't know where it came from 

15 yesterday 

16 THE COURT Sustained 

17 Q Have you ever seen this document published 

18 in any of the literature 9 

19 A I have not 

20 Q Has this document been referred to in the 

21 Surgeon General's reports 9 

22 a No, this document has not Otlicr 

23 documents that were similar or other articles that 

24 were similar or addressing similar issues were 

25 addressed in the '64 report in my opinion 

Page 3512 

1 required foi addiction -- let me complete die 

7. scnlcncc -- but that psychoactivity rather than 

3 intoxication is the current standard, true 9 

4 a Tltc standard in the Surgeon General’s 

5 report in 1988 is psychoaclivity, and that entails a 

6 whole host of drugs and medications And that's 

7 what the standard was for the Surgeon General's 

8 report in 1988 

9 Q Right Now, and you mentioned before that 

10 in 1964 die situation was different, and then 

11 intoxication was required, right 9 

1 2 A Yes 

13 Q But you'vc received some documentation 

14 just tw'o days ago from die Browm and Williamson 

15 Tobacco Company that in 1962 a standard of addiction 

16 was being accepted inside the company that did not 

17 require intoxication, isn’t that true 9 

18 A I don’t think that that was a standard of 

19 — inside the company There was a tentative 

20 hypothesis that addressed issues that were 

21 completely different from the ones that you've just 

22 addressed that have to do with the regulation of a 

23 particular stress hormone within the brain and 

24 whether or not that may have been a tentative 

25 hypothesis 

Page 3514 

1 O Okay, Doctor Let's talk about exactly 

2 what that this is The hypothalamopituitary 

3 stimulation, stimulation of nicotine, is the 

4 beneficial mechanism which makes people smoke In 

5 other words, nicotine helps people to cope with 

6 stress, do you see that 9 

7 a Yes, 1 do 

8 Q In tlic beginning of tiie nicotine 

9 consumption, relatively small doses can perform the 

10 desired action Is that — docs that presage 

11 tolerance 9 

12 A Tolerance can be a clinical diagnosis 

13 which we discussed before, and it may happen as an 

14 individual -- 1 mean as an effect that occurs within 

15 a laboratory animal or whatever to a particular 

16 drug So this is a different kind of concept I 

17 think what they were saying is that they -- when 

18 they initially gave it, they had to tolerate it, 

19 then they gave them a little more so that they could 

20 tolerate it 

21 Q Chronic intake of nicotine tends to 

22 restore the normal physiological function of the 

23 endocrine system so that ever increasing dose levels 

24 of nicotine are necessary to maintain the desired 

25 action 
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1 Is that tolerance 7 

2 A As described in this, yes, you could say 

3 that was a component of tolerance, but that's not 

4 the same kind of tolerance that we've been 

5 describing before in individuals These were 

6 laboratory' animals And individuals arc looking to 

7 get intoxicated and take the particular drug in 

8 increasing amounts in order to get that feeling of 

9 intoxication This is a completely different 

10 concept here This is a regulation concept rather 

11 than an intoxication concept 

12 0 Unlike other dopings, such as morphine, 

13 the demand for increasing dose levels is relatively 

14 slow predicting Do you see that 7 

15 A Yes And that, again, 1 think that goes 

16 to some of the issues that I've talked about before 

17 that 

18 Q Let's look at tins, Doctor If nicotine 

19 intake is prohibiicd to chronic smokers, the 

20 corticotropin releasing ability of the hypothalamus 

21 is greatly reduced so that these individuals arc 

22 left with an unbalanced endocrine system A body 

23 left m t his unbalanced status craves for renewed 

24 drug intake in order to restore the physiological 

25 equilibrium This unconscious desire explains the 

Page 3517 

1 Q There's certainly nothing in die 1964 

2 Surgeon General's report that talks about an 

3 unbalanced endocrine system and an unbalanced status 

4 and smokers craving for renewed drug intake, is 

5 there 7 

6 A Well, sir, I think diat they were looking 

7 at this as a possible hypothesis and were looking at 

8 whedter or not dtcy should research dns area 1 

9 mean, they were — these things were being 

10 discovered This was early part of the time when 

11 they were discovering whether or not nicotine was 

12 having certain effects on the brain or not They 

13 knew it had some, and they w r crc trying to assess 

14 what was actually going on 

15 I don't dunk that they were -- there was 

16 something sinister going on to prevent this 

17 hypothesis from being developed or looked at 

18 Q Now, you're interpreting tltc minds of the 

19 people who wrote it 7 You said something sinister 7 

20 Where did you get that from 7 

21 A That's, I mean ~ that’s what we're 

22 talking about whether or not the information was 

23 available or not available I think that there was 

24 other information at the time that was available 

25 Q Well, Doctor, you used the word 

Page 3516 

1 addiction of the individual to nicotine 

2 Did you know or do you agree with that 

3 idea 7 

4 A 1 certainly don't agree with this 

5 hypothesis 1 ihinh at the time they may have been 

6 looking at dial issue, but 1 don't know that tins 

7 particular hypotliesis today lias any bearing on where 

8 we arc 1 know' that there arc effects, endocrine 

9 effects by nicotine, but whether or not it works 
)0 through this stress response, 1 haven't seen 

11 literature that says that’s the way it works 

12 Q And you hadn't seen tins at all until it 

13 was given to you two days ago, right 7 

14 A No, but the most recent hypotheses arc die 

15 ones that you've been discussing before arc reward 

16 centers of the brain being addressed 

17 Q Well, didn't you say dicrc arc other parts 

18 of the brain that arc also involved 7 

19 A No, there are other parts of the brain 

20 that influence that reward center, so that if you 

21 have a reward center being stimulated or the reward 

22 part of the brain being stimulated, but the rest of 

23 your brain is able to deal with those urges or 

24 resist those urges, and that's going to play a pan 

25 in it as well 

Page 3518 

1 "sinister " Why did you come up with that word 7 

2 A I don’t have any idea 

3 Q Okay All I asked is whether this concept 

4 appeared in die 1964 Surgeon General's report and 

5 you said no, right 7 

6 A I think ihcrc were otltcr concepts that 

7 were being proposed, but whedter this specific 

8 concept was being proposed or not. I'm not aware 

9 O All right Next page It says, In 

10 conclusion a tentative hypothesis for the 

11 explanation of nicotine addiction would be that of 

12 an unconscious desire to restore the normal 

13 physiologic equilibrium of the corticotropin 

14 releasing system in a body in which the normal 

15 functioning of the system has been weakened by 

16 chronic intake of nicotine 

17 You see that 7 

18 A Yes, that's what it says 

19 Q Was the public ever told that at least 

20 somebody in the cigarette industry' had die idea, 

21 right or wrong as it might prove, that if they 

22 smoked their system would be weakened, weakened by 

23 the clironic intake of nicotine 7 

24 a Sir, I think that many people were trying 

25 to address those issues and how the brain was being 
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] functioned Whether or not the public was warned or 

2 told or informed about this, 1 don't have any idea 

3 whether they were or not 1 looked at these 

4 documents yesterday and tried to compare them with 

5 what other kinds of things were available at the 

6 time 

7 Q And, in fact, whatever you say about the 

8 scientific validity of these documents, the 

y executive vice president and general counsel of 

10 Brown and Williamson accepted in 1963 that nicotine 

11 was addictive, isn't that true 7 

12 A What arc you referring to 9 

13 Q All right Arc you not aware of the - of 

14 Addison Yeaman's memo from July 17, 1963 7 

15 A Yes, I was aware of that memo 

16 Q And tins is 1 91 Were you given that memo 

17 two days ago 7 

18 A Yes 

19 Q And docs on page four or three -- four, 

20 docs Mr Yeaman say — docs Mr Yeaman quote from 

21 one of the about Battcllc studies called the H1I’I*0 

22 study 7 

23 a Yes, he did 

24 Q And then wlxtn he's done quoting from it, 

25 docs he. not say, after quoting from the HlPK) study, 

Page 3521 

1 that says that, no 

2 Q Since you talked about the public, do you 

3 have anything in your possession where this 

4 information ever got to the public 7 

5 A 1 don’t have that in my -- to my 

6 knowledge I understand that it may be available 

7 now, but 1 didn't know' when it got to the public 

8 Q It may have been available now in 1995 7 

y a Yes 

10 Q It didn't get to tfic public in 1962 7 

11 A Right 

12 MR WILNER That's all 

13 MR RILEY Your Honor, may we take ten 

14 minutes to get organized 7 

15 THE COURT Yes, sir We will stand tn 

16 recess until 3 35 

17 (Jury exits and recess at 3 25 p m ) 

18 THE BAILIFF All nsc This court is 

19 again in session 

20 THE COURT Mr Riley, arc you ready 7 

21 MR RILEY Yes, Your Honor 

22 THE COURT Mr Wilder 7 

23 MR WILNER Yes, Your Honor 

24 THE COURT Bring the jury in, Mr Forte 

25 (Jury present at 3 35 p m ) 

Page 3520 

1 moreover, nicotine is addictive We arc then in the 

2 business of selling nicotine, an addictive drug, 

3 effective in the release of stress mechanisms Docs 

4 he not say that 7 

5 A That's in that document, yes 

6 Q Were you asked to comment on that 

7 document 7 

8 a Was I asked to comment on that document 7 

9 I think that that is a document -- Mr Yeaman 

10 apparently was an attorney in tlx: company that was 

1 ] referring or relaying information 1 think there 

12 were many hypotheses that were being looked at at 

13 the time, and this was otic of the hypotheses 

14 Q You mentioned that Mr Yeaman was an 

15 attorney 7 Just an attorney 7 Is that your 

16 understanding 7 

17 A I understand he was a lead attorney 

18 Q General counsel and executive vice 

19 president of the company called Brown and 

20 Williamson 7 

21 a Okay 

22 Q Well, do you have anything in your 

23 possession, sir, that suggests that Mr Yeaman later 

24 said, no, 1 was wrong 7 1 was wrong 

25 A 1 don't have anything in my possession 

Page 3522 

1 THE COURT Please be scaled Redirect 

2 examination, Mr Riley 

3 MR RILEY Thank you. Your Honor May it 

4 please the Court 

5 THE COURT Yes, sir 

6 REDIRECT EXAMINATION 

7 BY MR RILEY 

8 Q Dr Thompson, Mr Wilncr asked you some 

9 questions about a document called Tentative 

10 Hypothesis 7 

11 A Yes 

12 Q Do you recall being asked those questions 7 

13 A Yes, I do 

14 Q What is a hypotlicsis. Dr Thompson 7 

15 A Well, a hypothesis is just asking that 

16 you're considering, something that you're looking 

17 at, something that you're trying to decide whether 

18 it's important or whether it's not 

19 So that there are many hypotheses that 

20 come up all the tunc about particular issues in 

21 medicine, and those hypotheses have to be 

22 researched And you have to look at them and go 

23 back and retook at them and try and figure out 

24 whether they arc important or not 

25 That particular issue that dealt with die 
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] tentative hypothesis, since that time that issue has 

2 been researched and not felt to be the exact 

3 mechanism or anything that deals directly with the 

4 function of nicotine Nicotine may have effects on 

5 that part of tire brain, but docs that -- has that 

6 particular hypothesis been proven 7 1 haven't seen 

7 anything that's demonstrated that it has been proven 

8 to date It's one of the things they were looking 

9 at at the time, and researchers were trying to 

10 evaluate whether it was important or not 

11 Q A hypotlicsis is a possibility question 9 

12 A Yes 

13 Q What is a tentative hypothesis 7 Is that 

14 even less than a hypothesis 7 

15 A Well, basically you're looking at the 

16 issue There’s a possibility That's the simplest 

17 way to say it 

18 0 Now, you mentioned dial - I think you 

19 told us that this hypothesis was never bom out, is 

20 that what you told us 7 

21 A Right 

22 Q Was it looked at in the 1988 Surgeon 

23 General's report 7 

24 A Yes 

25 Q Can you point - show us where 

Page 3525 

1 the neuroendocrine system, do they — what’s the - 

2 what does the 1988 Surgeon General's report say 

3 about this 7 Do you see at the bottom of page 99 7 

4 a Yes, one interpretation of these data is 

5 that nicotine can modify how rats adapt to stress, 

6 which may be mediated by changes in hippocampo- 

7 serotonin function Basically it means one of the 

8 chemicals diat work in that area of the brain, 

9 similar area of the brain that we were talking about 

10 before 

11 At this point, however, it is difficult to 

12 to draw firm conclusions concerning how nicotine 

13 affects those kinds of neurons and whcdicr 

14 ncurotransmitters involved in any of die nicotine 

15 effects or neuroendocrine functions 

16 So I think, again, that those issues were 

17 being looked at at the time And as research has 

18 developed, it hasn't panned out that that is 

19 somedung that has happened within die brain dial 

20 causes a person dicn to go seek out nicotine in a 

21 way that would regulate their stress level by that 

22 particular mechanism 

23 People have reported that nicotine reduces 

24 their stress or diat smoking reduces their stress, 

25 so there are a whole host ot factors involved in 

Page 3524 

1 a Do you have the page that you'ie 

? referencing, please 7 

3 MR RlLny May 1, Your Honor 7 

4 THF; COURT Yes. sir 

5 Q Dues page 99 contain a discussion of 

6 research or -- 

7 A Page 99 talks about similar kinds of 

8 things that were being looked at as far as 

9 neuroendocrine effects and different 

10 ncurotransmittcr effects on the brain Those 

1 1 effects, some of them may be important, some of them 

12 arc not, but they haven't been bom out to say this 

13 is die specific area wliere nicotine woiks in the 

14 brain and this is n specific area that does 

15 something to someone's behavior that makes them 

16 change their behavior and do things differently 

17 1 think drat's really a cutical issue 

18 that we're looking at And 1 don't know that 

19 anything to date has shown that a particular 

20 section, portion of the brain makes a person do 

21 dungs that diey wouldn't already do in the First 

22 place It may influence them in some way, but it 

23 certainly doesn't make them change titeir particular 

24 behavior 

25 Q Doctor, with respect to tins research on 

Page 3526 

1 smoking other than just the pharmacologic aspect 

2 And I dunk that's what we discussed before, and 

3 it's also very important to discuss now 

4 Q So was dns tentative hypothesis ever bom 

5 out in the medical and scientific research' 1 

6 A Not that I'm aware of I mean, this is 

7 very' similar to whai was happening in that 

8 particular article or that particular reference 

9 Q Mr Wilncr also asked you, Doctor, he 

10 asked you some questions about a memorandum prepared 

11 by Addison Ycaman 

12 A Yes 

13 Q Now, it's your understanding that 

14 Mr Yeamun is a lawyer 7 

1 5 A Yes 

16 Q Do you know what Mr Ycaman knew about the 

17 subject of addiction or dependence 7 

18 A 1 have no Ldca He was - you know, 

19 whether or not he was credible to be able to 

20 evaluate that particular research or make comments 

21 on it All I know' is his position 

22 Q Do you know what Mr Yeaman knew about the 

23 definition of addiction that had been adopted by the 

24 who in 1957 and that was applied by the Surgeon 

25 General’s advisory committee in 1964 7 What did 
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1 Mr Yeaman know about that definition 7 

2 a Well, if he reviewed that definition, he 

3 might know that intoxication was required, but I 

4 don't know that he is able to review that definition 

5 and look at whether it's a credible thing or not 

6 And I certainly don't think that any of this 

7 information has demonstrated that people arc 

8 becoming intoxicated from nicotine and, therefore, 

9 arc unable to make decisions about whether or not 

10 they smoke 

11 There’s a completely different effect 

12 that’s occurring when someone is intoxicated and 

13 what ] see in my patients wlicn they're intoxicated 

14 versus what 1 see in individuals who arc smoking or 

15 in my patients who arc smoking 

16 Q If Mr Yeaman knew what the scientific 

17 definition of addiction was in 1957 and up and 

18 through the time period 1964 when the Surgeon 

19 General's report came out, would he have written a 

20 memorandum that said nicotine was addictive 7 

21 MR W1LNIZR Speculation Object 

22 Tin: COURT Sustained 

23 Q Is a memorandum -- was that memorandum 

24 written by Mr Yeaman consistent or inconsistent 

25 with the definition of addiction that was adopted by 

Page 3529 

1 pharmacologically active, but if you'rcjust looking 

2 at drugs, if you’re saying a drug has a particular 

3 psychopharmacology effect or has an effect that way, 

4 you could say that there arc many different drugs, 

5 many drugs that we take over die counter might cause 

6 a psychoactivc effect 

7 Q You said there were many things that might 

8 be pharmacologically active Is warm milk, is that 

9 psychoactivc 7 

10 A Sure If you have milk and cookies at 

11 nighttime, that affects the way your brain reacts 

12 You have serotonin may be released in the brain that 

13 helps vou to calm down and relax before you go to 

14 bed So there arc many things that can be 

15 psychoactivc that would be considered benign, and 

16 they would be in a category that would be similar to 

17 caffeine and nicotine versus the other drugs 

IS Q Arc there receptors for caffeine in the 

19 brain 7 

20 A Yes, there arc receptors for caffeine in 

21 the brain 

22 Q Is the pharmacologic effects of caffeine 

23 part of the reason that people drink coffee 7 Is 

24 that why people drink coffee 7 

25 a Certainly Everybody who gets used to 

Page 3528 

1 tlx; World Health Organization in 1957 and that was 

2 earned out and adopted by the Surgeon General's 

3 committee in 1964, was his use of the tenn 

4 consistent or inconsistent with that definition 7 

5 A Well, in light of this tentative 

6 hypothesis, ttrcrc was nothing m die hypothesis that 

7 said people were getting intoxicated from nicotine 

8 It was talking about regulation of a stress model, 

y and people at that time were trying to look for what 

10 calms people down wlicn they smoke Rut it certainly 

1 1 didn’t address the issue of intoxication, and 

12 nicotine was clearly not in that particular 

13 category 

14 Q Mr Wilncr asked you some questions about 

15 receptors You remember being asked questions about 

16 receptors 7 

1 7 a Yes 

18 Q And lie asked you some questions about 

19 substances being pharmacologically active or 

20 psychoactivc 

21 A YCS 

22 Q Is caffeine pharmacologically active 7 

23 A Certainly Caffeine is pharmacologically 

24 active just like many of the other things that we 

25 do There arc many things that arc 

Page 3530 

1 ill inking coffee drinks it for many different 

2 reasons They may drink it because it makes them 

3 feel a little better in die morning or picks them up 

4 a little more in the morning They may drink it 

5 because it's something that they do every morning 

6 In New Orleans everybody drinks coffee 

7 with milk in it called cafe au lait because we like 

S that I've had it since 1 was a child Rut there 

9 is a stimulating effect that occurs with dial 

10 particular drug, but certainly it's not die level 

11 that we see in individuals who arc in substance 

12 abuse programs who have cocaine use or who have 

13 lieroin use or individuals who have serious alcohol 

14 problems There is a significant delineation 

15 between those two, and that's what I've tried to 

16 describe before 

17 Q Is there a biologic drive to dnnk coffee 7 

18 a Well, I'm sure If you have a -- if you 

19 want to drink coffee and it stimulates you and makes 

20 you more alert, certainly you have both biologic and 

21 a social and a psychological drive to want to 

22 continue that behavior 

23 Q Docs that make drinking coffee addictive, 

24 Doctor 7 

25 a No, it doesn't 


ACCURATE REPORTING SERVICE OF JACKSONVILLE, INC. (904-355-84lB^gc 3527 - Page 3530 




http://legacy.library.ucsf.edi :/tid/;'kQ07a00/pd^.industrydocuments.ucsf.edu/docs/shg|0001 





Vol. XII, 8/6/96, TRIAL___ Carter v. B&W 


Page 3531 

1 Q Does a biologic - or, I'm sorry, a 

2 psychoacUve effect of nicotine make nicotine 

3 addictive 7 

a a No, just not that component by itself 

5 You have to have a constellation of symptoms that 

6 are observed and that occur And I think that the 

7 distinctions are clear m those people who have 

S senous drug and alcohol problems between those who 

9 smoke cigarettes and dnnk coffee or other things 

10 that might be repetitive kinds of behavior 
] i 0 Wc'vc heard some testimony about whether 

12 nicotine changes the brain Docs caffeine induce 

13 changes in the brain, Doctor -' 

H A Well, if it binds to those receptors, what 

15 specific changes that occur in the brain, I dunk 

16 people are trying to sort those out just as they're 

17 trying to sort those out with nicotine and they're 

IS trying to sort them out with many things 

19 And we know- a lot about the way the brain 

20 works in general, but we don't necessarily always 

21 know the specifics Part of the problem is that 

22 there arc so many interconnections in the brain, 

23 that w'C have millions of neurons and they’re all 

24 connecting to one another like a big wire circuit 

25 Some of the paths go some way Some ot the paths go 

Page 3533 

1 element among all forms of drug addiction is that 

2 the user's behavior is largely controlled by 

3 psychoactive substance, and then it goes on Were 

4 dicy talking about tobacco specifically here or were 

5 they talking about all drugs 7 

6 a I think they were talking about all drugs 

7 1 tried to bring that point out But 1 certainly 

8 don't agree that even some of die more potent drugs 

9 largely control someone's behavior Tlicie are 

10 components of our behavior that we have to take 

11 responsibility for, that we have to control and we 

12 have to deal wadi 

13 And the parts of the brain dmt do diat 

14 arc die largest parts of the brain, the cerebral 

15 cortex, the part that allows us to think and process 

16 information and put that information in context with 

17 other things that are going on 

IS And that part of the brain has the 

19 capability of surprcssing the parts of the brain 

20 that arc reward centers or parts of the brain that 

21 may give us urges to do things 

22 Q Doctor, can we — would we be able to 

23 apply this discussion here to caffeine 7 For 

24 example, it says tlic drug is reinforcing Would 

25 that comment apply to caffeine 7 

Page 3532 

1 the other way, and they influence different kinds of 

2 things 

3 So it is quite complicated to say one 

4 particular event that occurs in the brain docs a 

5 complex behavior, influences a complex behavior 

6 Q Docs caffeine induce tolerance the way the 

7 Surgeon General's report defines tolerance 7 

8 A Sure If you drink several cups of coffee 

9 per day, after a while you w-on't gel die same 

10 effect I mean, people recognize (hat in their 

11 everyday life If you drink coffee for a while, you 

12 may notice that you don't feel as alert 

13 If you stop drinking, people report that 

14 they may occasionally have a headache or have some 

15 kinds of feelings w'hcn they're not taking the 

16 caffeine w'hich has been described as an abstinence 

17 syndrome or whatever But then when they start back 
lfi up again, they notice the stimulant effects again 

19 So that can occur wuth coffee as well 

20 Q Mr Wilncr asked you some questions from 

21 page IV of die Surgeon General's 1988 report I'd 

22 like you to turn to that page. Doctor 

23 A Okay 

24 Q There's the second paragraph under the 

25 Tobacco Use as an Addiction It starts, The central 

Page 3534 

1 A Yes, it would be -- it could be 

2 reinforcing from a pharmacologic sense in that the 

3 person may want to feel die same effect that 

4 caffeine has on tlicm, a mild stimulant effect, or it 

5 may be reinforcing because they enjoy sitting down 

6 and having a cup of coffee in the morning and 

7 reading tlicir newspaper So all those things can be 

8 reinforcing 

9 Q And then the next sentence of this reports 

10 talks about tolerance, and I think you told us that 

11 caffeine induces tolerance at least die way that 

12 that term is used here, is that what you told us 7 

13 A Right A person can build up a tolerance 

14 or resistance to that -- to caffeine And then when 

15 dicy come off of it, they experience certain kinds 

16 of symptoms, some of which may be directly 

17 attributable to the caffeine, other ones which may 

18 be attributable to losing a rcinforccr or something 

19 that you like doing. 

20 Q Then the next sentence says, physical 

21 dependence on die drug can also occur and is 

22 characterized by withdrawal syndrome that usually 

23 accompanies drug abstinence, and 1 think you just 

24 told us that that applies to caffeine as well 

25 A Yes, that can ctccur It certainly doesn't 
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1 occur at the severity of other kinds of drugs, like 

2 alcohol and like heroin And those drugs have much 

3 more predictable withdrawal symptoms than cither 

4 nicotine or caffeine 

5 Q Nicotine is more like caffeine 7 

6 A Certainly 

7 Q Tlic next sentence here says that after 

8 cessation of drug use there is a strong tendency to 

9 relapse Now, can that also be applied to caffeine 7 

10 a Well, 1 think many Amcncans use caffeine 

i) and use it on and off So you may drink coffee with 

12 caffeine in it for a while, go to decaffeinated 

13 coffee, come back So 1 sec those kinds of tilings 

M being similar, although not identical 

15 Q Docs caffeine have an effect on a person's 

16 motivation to drink coffee, Doctor 7 

17 A Certainly 

18 Q Docs that mean -- docs that make coffee 

19 addictive 7 

20 A No, H docs not 

21 Q 1 want to ask you some more questions 

22 about these receptors that Mr Wilncr asked you 

23 about And I'd like you just to assume that 

24 withdrawal symptoms occur or arise from empty 

25 receptors 

Page 3537 

1 predict how somebody would withdraw. 

2 Q Well, if this theory was correct that the 

3 receptors were the cause of the withdrawal, you 

4 would think, wouldn't you, that the longer you'd 

5 been smoking the more severe the withdrawal you 

6 would have, isn't that fair to say 7 

7 A Yes 1 think that's where the otJicr 

8 factors come involved, where there — certainly 

9 there arc psychological factors that become involved 

10 and other social factors that become involved And 

11 the individual perceives that particular withdrawal 

12 depending on what's going on around them So if 

13 tlicy'rc stressed and they're having a hard tune, 

14 they mav perceive their withdrawal as very 

15 difficult 

16 If they have a negative attitude about it 

17 and they don't actually want to quit, tjicy may have 

18 more significant withdrawal than if they don't So 

19 those other things play into it as well 

20 Q What docs that tell us about the rexsons 

21 tlien that people report symptoms when they quit 

22 smoking 7 Docs it have anything to do with these 

23 receptors 7 

24 a Weil, 1 think hypothetically you were 

25 talking about that receptor, assuming that the 

Page 3536 

1 A Okay 

2 Q Such that if you have more receptors wlicn 

3 you quit, you go through withdrawal I'd just like 

4 you to make that assumption 

5 A Okay 

6 Q Would that suggest. Doctor, that when you 

7 quit you’d have more severe withdrawal if you'd been 

8 smoking longer 7 

9 A No, clinically that doesn't seem to be -• 

10 necessarily correlate Certainly tlicrc hasn't been 

11 enough research to be able to look at that 

12 particular issue and say whether it happens Just 

13 because you have more receptors in the brain not 

14 being occupied wouldn't necessarily mean you might 

15 have the most severe withdrawal 

16 The people who smoke, smoke more than 

17 other individuals don't necessarily it's not a 

18 good predictor of how they're going to withdraw from 

19 it, whereas if you had someone on — taking a lot of 

20 the hard-core drug, like heroin, you might be able 

21 to predict by the amount they take the seventy of 

22 the withdrawal that they would have But certainly 

23 we arc not scientifically to the level where you can 

24 say that the number of receptors that proliferate — 

25 or that there's a number of receptors that would 

Page 3538 

1 receptors would rcprcdict how many, you know -- 

2 those particular issues, I don't think that we’d be 

3 able to say if you had an excess of 45 percent of 

4 receptors you’d be more likely to have a significant 

5 withdrawal or not It would be difficult to say 

6 that under that hypothetical 

7 Q Is there any evidence to support that as 

8 far as you’re aware 7 

9 A No, because the amount that you smoke is 

10 not a long-term predictor of whether or not you're 

11 going to be able to quit or not 

12 Q You told us, Doctor, in response to a 

13 question that Mr Wilncr asked you that if the 

14 criteria for addiction adopted in this report, the 

15 1980 report, '88 report, arc applied in a broad 

16 fashion that a whole host of drugs or behaviors can 

17 be classified as addictive 

18 A Yes 

19 Q And I’d like you to explain why that is 

20 true 

21 A Well, I think that if you look at those 

22 particular criteria and we go through those, then 

23 you could see very easily that those criteria might 

24 be broadened and a lot of behaviors might fit into 

25 those particular criteria So if you had, just 
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1 having something be psychoacuvc as a criteria, then 

2 you would have a broad spectrum of drugs that might 

3 fit into that particular category 

4 If someone docs it repetitive, they mighi 

5 fit into that category It doesn't, you know, allow 

6 you to discriminate between which kinds of drugs arc 

7 more serious and which kinds of drugs arc more 

8 benign and can be used on a regular basis 

9 0 You said that people usually have tlieir 

10 first cigarette after they wake up in the morning, 

11 shortly after that 

1 2 A Yes 

13 Q When do people have their first cup of 
ir coffee -7 In the morning or during the day 7 

15 A Usually they have their first cup of 

16 coffee when tlicy wake up in the morning I think 

17 people drink coffee more often in the morning than 

18 in the afternoon So for someone to get up and 

19 smoke and have a cup of coffee, if you get up and 

20 your normal routine is to get up and read the 

21 newspaper, drink a cup of coffee and smoke a 

22 cigarette, then you may be smoking within the first 

23 half hour But that doesn't necessarily predict by 

24 your smoking in the morning that you're going to 

25 have a more serious withdrawal or you're not going 

Page 3540 

1 to be able to stop smoking because of that 

2 0 Docs the fact that you get up and have a 

3 cup of coffee first thing in the morning, docs that 

4 make coffee addictive 7 

5 A No, it docs not 

6 Q Now, you were asked some questions about 

7 percentage of smokers who were addicted to 

8 cigarettes And 1 think some of the figures that 

9 Mr Wilncr showed you suggested that the number 

10 might be 90 percent 

11 A Right 

12 Q I guess my question for you is, arc you 

13 aware of any other drug in the world with the 

14 possible exception of caffeine where you would say 

15 that 90 percent of consumers arc dependent on that 

16 substance or addicted to that substance 7 Is there 

17 any other drug in the world that that applies to 7 

18 A No 1 mean, the other drugs, you'll see a 

19 small percentage of people that you would diagnose 

20 as dependent or having a serious problem with them 

21 Whereas if you apply those criteria liberally, like 

22 we talked about before, you may have a whole host of 

23 individuals smoking You'd have 90 percent of the 

24 smokers addicted 

25 Q Well, docs tlial suggest tliere's a problem 
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1 with the criteria or does it suggest that there's a 

2 problem with substance? 

3 A Well, 1 hope I've been able to delineate 

4 that 1 feel that there's a problem with the 

5 criteria, that the criteria do not discriminate 

6 between those individuals who might have difficulty 

7 and those individuals who might not 

8 Q Are you aware of any other drug in the 

9 world -- what was the percentage of smokers who quit 

10 on their own without any form of medical assistance 

11 or intervention 7 

12 A It's 90 percent That’s quoted in several 

13 sources including Surgeon General's reports 
M Q Arc you aware of any other drug in the 

15 world like that where 90 percent of Ok people can 

16 quit using it on tlieir own, other than perhaps 

17 coffee 7 

18 A No, I'm not aware of those particular 

19 statistics as far as whether or not they will be 

20 able to 1 think that there's a spectrum with 

21 various kinds of substances, but certainly if 90 

22 percent of the people can do it on tlieir own, it 

23 means that people could quit It means that 

24 Mr Carter could quit because a lot of people have 

25 quit 

Page 3542 

1 o Now, Mr Wilncr also asked you some 

2 questions about how much Mr Carter smoked Can you 

3 take -- wlicn a patient comes to you and you're 

4 treating that patient for perhaps an alcohol 

5 problem, take a history from that patient, do you 

6 ask them how much you drink 7 

7 a Certainly I'd ask tliem how much tlicy 

8 drink 

9 Q Do you ask them what proof they drink 7 Do 
10 you ask them how much alcohol is in the beer they 
l! drink or in the liquor they drink 7 

12 A No Wlicn you see someone coming in, I'm 

13 clinically sitting down with someone, 1 would 

14 discuss, you know, how many beers have you had or 

15 whether or not — how much do tlicy drink, and those 

16 kinds of things I certainly wouldn't be wanting to 

17 know die exact percentage of alcohol in each 

18 beverage that they consume and calculate those up so 

19 I would know the exact number You try to get a 

20 rough estimate of that, but again it's a clinical 

21 diagnosis 

22 Q Why don't you need to know that 

23 information 7 

24 a Because, I mean, the criteria arc 

25 behavioral kinds of criteria And it has to do with 
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1 how someone is functioning So 1 can assess that 

2 person and apply the criteria, get the diagnostic 

3 discnmmabihty Treat the people who have a 

4 serious problem and not have to address the ones who 

5 do not 

6 Q And when you gave your opinions about 

7 Mr Carter in this ease, what did you base them on? 

8 A 1 based them on a — the review of his 

9 history, what he had said, how he had relayed the 

10 information, both in his deposition and his trial 

1 1 court testimony Based a lot of that on his 

12 opinions There arc some tilings that were 

13 corroborated from family members and tlicy were easy 

14 to corroborate 

15 And 1 think those issues that came up was 

16 that he was a knowledgeable man, that he was an 

17 intelligent man, and that for the most part in his 

18 life that lie didn't spend a lot of time focusing on 

19 wanting to stop smoking, liiat tlicrc were less than a 

20 couple weeks that he focused on wanting to stop 

21 smoking during the course of his lifetime 

22 Those arc the issues that 1 think were 

23 critical and were able to be verified Him saying 

24 that he wanted to stop or that he didn't want to 

25 continue to smoke is -- was not as influential as 

Page 3545 

1 casino and gamble a lot, seems to have urges to do 

2 that, compare the changes that occur in this 

3 particular area of the brain with individuals who 

4 arc taking various kinds of substances and trying to 

5 sort out is that a behavior that just happens 

6 because of — or is that just something that happens 

7 in the brain because of chemicals or is that 

8 something that just happens in the brain because of 

9 repetitive kinds of behaviors 7 And certainly that's 

10 an area that is ongoing being researched, and that's 

1 1 the area that needs to be looked at being 

12 rcscarciicd 

13 Q Now, you were also asked some questions 

14 about the possible effect of nicotine on tire brain 

15 and perhaps whether it would affect the parts of the 

16 brain that arc involved in decision-making 

17 A Yes 

18 Q Would it be possible for any drug to 

19 affect the brain in a way such that the user is 

20 impaired or is irrational only with respect to 

21 decision-making with respect to that substance 7 

22 a Well. 1 think that that's the part that 1 

23 find difficult to be able to put all this together 

24 and understand at this point in lime How can you 

25 not be able to function — your brain functions 

Page 3544 

) the amount of nine he was actually in the process or 

2 working at stopping to smoke 1 think that's where 

3 tiic motivational issue comes in 

4 You know, if you spend 40 years smoking 

5 and you're only s[>cndirig 14 days oi three weeks at 

6 the outside not smoking cigarettes, trying to stop, 

7 that gives you an idea of how' much time the person 

S is spending and whether or not they’re motivated to 
y actually stop smoking 

10 Q Mr Wilncr showed you an artirlc -- do you 

11 have it -- "Harmful to the Brain” it was called 7 

12 A Yes, I do 

13 Q And dial ailtcle, as I undeistand it, 

14 discussed the release of dopamine by cocaine, is 

15 that w'hat it discussed 7 

16 A Yes 

17 Q Are tlicrc otlier things or otlici substances 

18 that release -- result in the release of dopamine, 

19 Doctor 7 

20 A There arc many things that result in the 

21 release of dopamine 1 think what will happen — 

22 what you have to do from licrc is take this research 

23 and compare it with competitive -* repetitive kinds 

24 of tilings that people do a lot, like running or 

25 maybe people — someone who likes to go to die 

Page 3546 

1 well The part of your brain that controls your 

2 behavior, your thinking man’s brain, the largest 

3 part and the logical pan functions fine Another 

4 pari of the brain doesn't function at its optimal 

5 level And you're saying that that person then 

6 can't go make a decision to control some of that 

7 Well, we know that we all control 

8 behaviors that we do every day We control things 

9 thal we normally deal with every day And we have 

10 to do that by mustering up a lot of different 

11 things Some things are willpower Sure, that's 

12 not the only thing, but we have to mobilize the 

13 parts of our brain that control our behavior 

14 sometimes 

15 To say that one part of your behavior is 

16 totally out of control, tlx; part that smokes 

17 cigarettes, but the rest of it functions perfectly 

IK fine and can go to work and do things and function 

19 every day at a high level, that seems to be not a 

20 plausible thing from the w'ay the brain works 

21 So I think it is difficult to say that a 

22 dmg could be — have a person walking around, you 

23 know, like a zombie with respect to one decision, 

24 and then the otlier decisions they function fine and 

25 do a good job tn those areas 
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1 Q How docs alcohol work' 7 Docs that affect 

2 all of their decision-making abilities or docs it 

3 just affect their use of alcohol' 7 

4 A No, it doesn't affect all their decision- 

5 making abilities, but when you're intoxicated, the 

6 larger areas of brain, the cerebral cortex and all 

7 that, arc in a sense not put to sleep, but they're 

8 partially put to sleep Some of tlx; parts of the 

9 bram are partially put to sleep so that a person 

10 may be affected in their decision-making process 1 

1 1 mean, that's — I think that's common sense for 

12 people to understand that, that if you’re - if 

13 you've had six beers and you had to go home and do 

M your checkbook, you might make a couple mistakes in 

15 that process 

16 If you went home and had a couple 

17 cigarettes or had a cup of coffee, you might do a 

IS good job at putting your checkbook together and 

19 making sure everything balanced So I think that's 

20 the way alcohol affects or other drugs affect it if 

21 dx;y affect on a more global scale and not on a 

22 specific area 

23 Q Arc you aware of any scientific literature 

24 which suggests that it's possible for substance to 

25 affect decision-making only in a very, very small 

Page 3549 

1 that you have with patients who come to see you for 

2 problems with alcohol What kind of discussions do 

3 you have with them about smoking 7 

4 A Well, I mean, we, in a particular 

5 individual, if that individual came to me and we 

6 talked to them about — I talked to them about 

7 stopping smoking as well as controlling their 

8 alcohol use, then I think I would try to let them 

9 know that they might not experience a lot of bad 

10 side effects or symptoms from stopping smoking, that 

11 they might be able to accomplish that They could 

12 do it And they could do it in a way that would 

13 empower them or give them motivation to stop 

14 I think that using a lot of negative kinds 

15 of comments or saying, you know, it's going to be 

16 horrible or you can't do it, you know, this is a 

17 very difficult thing to do may end up being a 

18 self-fulfilling prophesy because people have 

19 expectations about what they arc going to be able to 

20 do 

21 0 When a patient comes to see you for an 

22 alcohol problem and you mention smoking to them, is 

23 that something tlicy want to gtvc up then and there, 

24 smoking 7 

25 A No, 1 mean, m an inpatient unit with that 

Page 3548 

1 aspect of a person's life, such us wlicthcr to use 

2 that substance or not, but not to affect their 

3 decision-making ability in other areas' 7 Is there 

4 anything that suggests that 17 

5 a There arc some dungs that suggest that 

6 there’s a possibility that there may be some 

7 influence, but certainly not that it would override 

S die person's ability, because people all the time 

9 stop using various kinds of drugs and stop drinking 

10 coffee and stop smoking cigarettes 

11 Q People continue to maintain their ability 

12 to decide whctlicr to use nicotine or not 9 

13 a Yes 

14 0 Now, when you see patients for — you 

15 treat patients for alcohol, you told us 7 

16 A Yes 

17 Q When you see those patients, do you ever 

18 discuss smoking with them' 7 

19 A Certainly 

20 Q Mr Wilncr showed you a paper by 

21 Kauslowski And the paper, I think, compared 

22 whether — talked about whether people wanted to 

23 quit smoking or not Do you recall that paper? 

24 A Yes 

25 Q Tell the jury the kinds of discussions 

Page 3550 

1 particular article, 1 mean, you know, when you're 

2 treating somebody on an inpatient substance abuse 

3 unit, the last thing they want to hear wlicn they're 

4 giving up heroin or alcohol or whatever, dial 1 also 

5 have to give something else up because the -- that 

6 particular drug has a lot of meaning for them and 

7 they’re — they've been using it for a long time 

8 So for them to say, you know, for that 

9 particular report to say that people wanted to 

10 continue smoking and they thought it would be harder 

11 to quit, you know, that's a time when they're trying 

12 to give up one of the drugs that they came into the 

13 hospital for And so 1 think it would be a 

14 difficult time for someone to quit smoking at that 

15 time just because of the stress of trying to deal 

16 with the other issues 

17 Q Arc you familiar with other research by 

18 Kauslowski' 7 

19 A Yes, I am 

20 Q And are you familiar with research that 

21 Kauslowski has done with respect to self-reports by 

22 smokers 7 

23 A Yes 

24 Q Tell us about that research 

25 A Well, one - 1 mean, one of the issues 
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1 that I think — that goes to motivation, and it 

2 discusses the area of motivation, and that although 

3 many smokers report that they want to stop, that 

4 they often do not sign up for free clinics when the 

5 free clinics arc offered for them to come in And 

6 they don't actually show up for treatment 

7 He discussed in one of his articles a 

8 group of 5,000 patients roughly who said they w r crc 

9 interested in stopping smoking if a clinic was 

10 arranged The clime was arranged, and only 250 

11 people showed up for the initial session Only 150 

12 actually went into the clinic 

13 So even when those things arc offered, die 

11 people aren't necessarily motivated to do what they 

15 need to do to go to the clime and to stop 

16 So you can say that you want to quit and 

17 report diat, but you have to look at whal arc the 

18 actions that the person undergoes to go dirough the 

19 process of quitting 

20 Q You were also asked some questions about 

21 the percentage of people who actually quit smoking 

22 a Yes 

23 Q Who may quit at certain times m a given 

24 year or various times 

25 A Right 

Page 3553 

1 General’s report, those two articles were considered 

2 at that point in time And when they were looked at 

3 in a peer-review fashion with the individuals who 

4 were looking at that particular issue, they decided 

5 that diosc two articles were not compelling enough 

6 to say that nicotine was an addiction They still 

7 placed nicotine in the category of habituation 

8 Q Did they base that conclusion on the 

9 definition of addiction that was adopted and being 

10 applied in the medical and scientific community at 

11 that time 7 

12 A Yes 

13 Q Do you have any reason to think that the 

M definition of addiction in the 1940s was broader or 

15 more expansive than tfie definition that was applied 

16 in 1964 7 

17 A I think that the definition expanded over 

IS time to include dependence as I've discussed before 

19 Tire definition in 1964 was very, you know, was very 

20 succinct and delineated, those issues 

21 Q Was the definition, though, in the 1940s, 

22 do you have any reason to believe that in 1940 it 

23 was broader and that it got more narrow in 1 964 and 

24 then it got more broader again 7 

25 A No 

Page 3552 

1 Q How many former smokers arc there in tire 

2 United States v 

3 A I dunk dxtre’s somcwlxtrc near 50 million 

4 right now 

5 Q And I dunk we've also Ireard testimony in 

6 this ease that tlrcrc may be about 50 million current 

7 smokers in the United States 0 

8 A Yes 

9 Q So what is the percentage of smokers, of 

10 ever smokers who quit 0 

11 A Roughly 50 percent 

12 Q Half the people have quit, halt the people 

13 haven't 0 

14 A YCS 

J5 Q Now, some questions were also asked to you 

16 about whether American Tobacco Company should have 

17 warned consumers back in the 1930s, or 1940s, rather 

18 that smoking was addictive on the basis of two 

19 articles in the medical literature Do you recall 

20 being asked about that 7 

21 a Yes 

22 O Did the Surgeon General in 1964 have those 

23 articles and consider those articles 7 

24 A Yes, in the chapter that references 

25 addiction versus habituation in the Surgeon 

Page 3554 

1 O As far as we know, the definition of 

2 addiction was no broader in the 1940s, or wasn't 

3 more expansive in the 1940s than it was in 1964 7 

4 MR WILNGR Leading, repetitive 

5 T1IC COURT Sustained 

6 O Was the definition of addiction any 

7 broader in the 1940s than in 1964 7 

S A No, 1 have no reason to believe that it 

9 would have been broader 

10 Q Now, you were also shown some statements 

11 made by American Tobacco Company, including a press 

12 release that appeared in the New York Times and a 

13 statement called the Frank Statement which appeared 

14 in 1964 Mr Wtlncr showed those to you 

15 A Yes 

16 Q And you've read Mr Carter's deposition 

17 testimony 7 

18 A Yes 

19 Q You've read his trial testimony 7 

20 A Yes 

21 Q Arc you aware of any evidence in either 

22 Mr Carter’s trial testimony or in his deposition 

23 testimony that he saw or read either one of those 

24 statements 7 

25 A No, I'm not aw'arc of that 
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1 Q Are you aware of any evidence that 

2 Mr Carter specifically remembered any statement 

3 regarding smoking and health that was issued by the 

4 American Tobacco Company or by Brown and Williamson 7 

5 A No I believe he was asked that specific 

6 question, and he said he did not remember specific 

7 statements 

8 Q What -- do you have an opinion what effect 

9 the Frank Statement would have had if Mr Carter sav.' 

10 it or didn’t see it 7 Was he going to continue 

11 smoking 7 

12 A I don’t know that he saw it I didn’t see 

13 that there would have been a lot of information that 

14 could have been provided to Mr Carter that would 

15 have made him change his mind I think he was a 

16 person who was used lo making decisions He made 

17 decisions He stuck with the decisions that he 

18 made And he made a decision to smoke, and he 

19 smoked throughout the course of his lifetime while 

20 he was getting more and more information over the 

21 course of his lifetime telling him this may be 

22 dangerous for him, that he needed to slop doing it 

23 But until such time that he coughed up 

24 blood and H was right there in front of him and he 

25 couldn't deny it anymore, that he might be the one 

Page 3557 

1 getting lots of information about the fact that he 

2 might eventually die from smoking cigarettes And 

3 yet he didn't heed those warnings at that time 

4 Q How did Mr Carter -- he also received 

5 warnings from other sources Arc you aware of that 7 

6 A Well, certainly there were other sources 

7 There was from his doctors when lie was - in the 

8 '60s, lus doctor had asked him to stop after he had 

9 had a problem with his licart He had an arrythmia 

10 He was warned by various otlicr family members over 

11 tlx; course of his lifetime He was aw-arc that his 

12 children at times were affected by the w<ay he was 

13 smoking when they were driving in the car and the 

H kids were coughing and those kinds of things So he 

15 was aware in a lot of different ways that this was 

16 not a healthy thing for him to be doing I think if 

17 anybody is aware of those issues, that Mr Carter 
] 8 W'as aware of them 

19 Q How' did he regard the health risks that 

20 were associated with smoking 7 What was his attitude 

2 ! towards them > 

22 A Well, lie at times satd, 1 have lo Stop 

23 reading or stop smoking, indicating that he didn't 

24 want to know any more information, that he knew tic 

25 information He said dial he didn't have to ask his 

Page 3556 

1 that w'as not affected by it, 1 don't think he was 

2 motivated to quit 1 don't think he spent a lot of 

3 time attempting to quit or working on quitting 

4 He spent a lot of time avoiding people who 

5 were warning him that l>c should be aware of die 

6 risks, but 1 don't see him spending a lot of tune 

7 working on quitlmg 

8 Q There w<as a time in Mr Carter's life 

9 certainly w'hcn we know lie was aware of the risk of 

10 lung cancer from cigarette smoking 7 

11 A Yes 

12 MR WILNfiR Object to leading 

13 THE COURT Sustained 

14 Q Doctor, was there a time from your reading 

15 of Mr. Carter's deposition and of his trial 

16 testimony, w r as there a time in his life when he was 

17 aware of the risk of lung cancer from cigarette 

18 smoking 7 

19 A Certainly there was a time in his life 

20 when he was aw-arc of those risks And 1 think he 

21 w'as informed most about diat, I said earlier in the 

22 '80s, but actually it was in the '70s when his son 

23 was in chiropractic school and was informing him 

24 regularly about information that he was receiving, 

25 so that he was aware of those risks and he was 

Page 3558 

1 doctors about the information because he already 

2 knew what it was So 1 think that tc w'as well aw-arc 

3 of risks in his lifetime as he was continuing to 

4 smoke cigarettes 

5 Q Arc you aware of any evidence in the ease 

6 from reading Mr Carter’s deposition testimony and 

7 his trial testimony -- let me withdraw it -— a 

8 Arc you aware of any evidence that 

9 suggests that Mr Carter responded differently or 

10 would have behaved differently if he had been 

11 provided a w-aming or been provided information 

12 about smoking and lung cancer earlier m time 7 

13 MR WILNER Your Honor, it's just \ 

14 repetitive of many questions on Ux; same issue 

15 THE COURT Overruled 

16 A No, I'm not I mean, I think that he was 

17 aware and that had he been given warnings that he 

18 w-ould have rationalized those warnings aw-ay, that he 

19 would have continued to do the behavior that he did 

20 throughout the course of his life, and that lie would 

21 have continued to smoke cigarettes 

22 Q You were asked some questions on 

23 cross-examination about rotational warnings or 

24 actually a rotational insert 

25 a Yes 
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1 Q Was there — arc you aware whether there 

2 was a rotational warning on cigarette packages 9 

3 a Yes, there presently is, and I'm aware 

4 that the warnings on cigarette packages started in 

5 the ’60s, in the late '60s And so that he was 

6 aware of that since that time that there were 

7 warnings on the package 

8 Q Did the rotational warnings persuade 

9 Mr Carter to quit smoking 7 

10 A No 

11 0 You were asked some questions about 

12 whether the frequency of the warnings might make a 

13 difference, die frequency of die warning diat was 

14 given to Mr Carter And I'd like to ask you about 

15 that 

16 When Mr Carter was given an opportunity 

17 or opportunities to read information about smoking 

IS and health, did lie take those opportunities 7 

19 MR WILNBR Vague as to time 

20 THG COURT Clarify 

21 MR R1LGY Your Honor, if 1 -- well, if 

22 he answers the question I'll get him to explain the 

23 date 

24 Tin: COURT All right 

25 A 1 was aware of opportunities where he was 

Page 3561 

1 why would he do diat at an earlier date when he 

2 didn't do it at that time 7 

3 Q You're aware Mr Carter saw the videotape 

4 sponsored by the American Cancer Society with the 

5 district attorney from Perry Mason 7 You're aware of 

6 that 7 

7 A Yes 

8 0 Did the American Cancer Society in that 

9 videotape, did it use statistics to try to warn 

10 people about die hazards of smoking 7 

11 A No It used a videotape that was an 

12 emotional videotape It described interpersonal 

13 interactions with family members and such, and 

14 dint's tlK way, 1 think, most sound bites go, you 

15 know, as far as the ones that I soc just as a -- 

16 personally as an individual on TV l very rarely 

17 see statistical warnings, whatever, on television 

18 1"hcy'rc more of an emotional appeal or appeal to 

19 someone’s psychological makeup to try to stimulate 

20 diem to get motivated to change their behavior 

21 O Was tfic videotape announcement that was 

22 run on TV that Mr Carter also saw by Yul Brynner, 

23 was that also a similar kind of personal message 7 

24 A Yes 

25 Q Why did -- why would those, the messages 

Page 3560 

1 given information, and Ik did not want to deal with 

2 that information Mildred had left articles for him 

3 or newspaper articles for lnm at times to review, 

4 and lie would not review them With his son in 

5 chiropractic school, lie reviewed dial information 

6 sometimes, oilier times Ik didn't u'ant to review it 

7 Q Do you have any reason to think diat if 

8 warnings were given more frequently diat that would 

9 have deterred Mr Carter from smoking 7 

10 MR WILNI-.R To which we object to the 

1 1 earlier one about -- it's still vague as to date 

12 Till-COURT Well, he referenced a marriage 

13 and a son in school Overruled 

14 A I'm sorry, 

15 Q Do you need to hear the question again 7 

16 A Yes 

17 Q Do you have any reason to dunk that if 

18 warnings were provided to Mr Carter more frequently 

19 that he would have been persuaded to quit 7 

20 A Well, I think at a later time in his life 

21 when they were provided more frequently Ik certainly 

22 didn't make changes in his smoking behavior because 

23 diosc warnings were provided more frequently or that 

24 he continued to smoke even diough those warnings 

25 were on every pack of cigarettes that he smoked So 

Page 3562 

1 chosen by die American Cancer Society to warn people 

2 about smoking instead of statistics 7 

3 MR WILNBR No foundation that he would 

4 know why they chose them 

5 TUG COURT Overruled 

6 O You can answer. Doctor 

7 A Because, you know, if you personalize a 

8 risk for someone, if you personalize an experience 

9 for someone, it's much more likely that they will 

10 adhere to those kinds of warnings dtan if you give 

1 1 them a list of tables and charts stating what all 

12 the risks arc 1 mean, it’s important for 

13 individuals to be personalized And Mr Carter had 

14 a lot of personalized messages from family members 

15 who eared about him, addressing those particular 

16 issues, their desire to have him stop because they 

17 didn't want him to become ill They didn’t want him 

18 to pass away, and yet he didn't heed those 

19 Q Do you in your practice try to motivate 

20 patients to refrain from behavior that may be bad 

21 for their health 9 Is that part of w'hat you do 7 

22 A Certainly 

23 Q Can you give us some examples of that 

24 a Well, you know, I can't give examples of 

25 particular patients But with a patient when I 
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1 would sit down with that patient and discuss issues 

2 with them, 1 would try and develop a relationship 

3 with that person so that then I could personalize 

4 the message to them or develop a relationship with 

5 that person and explain to them that this is 

6 something that may be detrimental to their licalth 

7 and they need to find a way to stop And I'll be 

K happy to help them find a way to stop They can 

9 quit on their own It's not as haid as folks say 

10 that it is to quit on your own You can do it and 

11 we can work on it together 

12 Do it in a way that is a positive way and 

13 rcinlorccs people rather than them seeing, you know, 

14 a package insert or something that is impersonal, in 

15 a package that they may, you know, look at or may 

16 not look at or discard 

17 Q When vou'rc trying to motivate your own 

IS patients, do you espouse statistics to them 9 

19 A No, I do not 

20 Q And why not 9 

21 A 1 haven't found that to be an effective 

22 way to get ibem engaged in treatment, even wlicthcr 

23 it tie someone with an alcohol or drug problem or 

24 someone who is trying to stop doing any kind of 

25 repetitive behavior 1 haven't found that to be 

Page 3565 

1 Cancer Society. 

2 MR W1LNER Move to strike It’s not an 

3 expert opinion 

4 T1 IF. COURT Sustained 

5 Q Do you have an expert opinion. Doctor, 

6 whether Mr Carter's family would be a more credible 

7 source of information about smoking and health than 

8 the American Tobacco Company would be? 

9 A I think his family would be a more 

10 influential source, and he would be more likely to 

11 listen to them than he would having an insert from a 

12 tobacco company or from a source that would be 

13 outside of his family 

14 Q And do you have an opinion who would be a 

15 more credible source, his own doctors or The 

16 American Tobacco Company 9 

17 A Certainly that's been well recognized that 

18 individual physicians making recommendations to 

19 their patients can be influential in getting 

20 patients to quit 

21 Q Arc you able to compare, Doctor, die 

22 effectiveness of this package insert that we've been 

23 talking about in terms of deterring or persuading 

24 Mr Carter not to smoke to the videotapes that we 

25 saw, for example, from die actor on Pcny Mason or 

Page 3564 

1 effective 

2 Q You were asked the question whctlier 

3 American Tobacco Company might be a credible source 

4 of information about smoking and health I'd like 

5 to ask you whether -- who would be a more credible 

6 source of information to Mr Carter, The American 

7 Tobacco Company or the United States Surgeon 

8 General 9 

9 A Well. ! thunk a third party like die 

10 Surgeon General might be someone that you would take 

11 more liced in what they said, and you would consider 

12 that information A consumer would consider that 

13 information 

14 Q About the American Tobacco Company, the 

15 America Cancer Society 7 

16 A Certainly those arc organizations that can 

17 provide information that may influence people 

18 Q And which would be more credible, a more 

19 credible source of information in your opinion with 

20 respect to smoking and health. The American Tobacco 

21 Company or the American Cancer Society 9 Who would 

22 consumers regard as a more credible source of 

23 information 9 

24 A I would consider from my own personal 

25 experience that they would look to the American 

Page 3566 

1 tire Yul Brynner video 7 Arc you able to compare ihc 

2 effectiveness of those inserts to the other 

3 warnings 9 

4 A Again 1 think those warnings arc more 

5 effective because they're more personal Tlicy 

6 address issues diat arc important to lum, as he has 

7 a family and he has children, and that lie would be 

8 much more likely to acl after hearing those than he 

9 would about getting an impersonal package insert 

10 Q And arc you able to compare the 

11 effectiveness of warnings in the package insert to 

12 the warnings that Mr Carter received from his son, 

13 from his wife, and from his personal doctors 9 

14 A Yes, again, I would think that those 

15 individuals who have had a relationship with him 

16 would be much more credible sources for him or 

17 sources that would be more likely to motivate his 

18 behavior to change 

19 Q What effect did the warnings have on 

20 Mr Carter when he received them 9 

21 a They certainly didn’t motivate him to stop 

22 smoking 

23 Q Why not 9 

24 A It’s my opinion that he did not want to 

25 stop during that period, that he may have had an 
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1 idea that family members wanted him to stop and so 

2 maybe this is a good reason to stop But his owti 

3 personal motivation to stop was not there until 

4 1991 

5 Q Did he personalize the risk before 1991 7 

6 a No, I think he tried to rationalize the 

7 risk and distance the risk and say that tic would not 

8 be die one who was affected until 1991 when he 

9 personalized it 

10 Q Is there anything in diat package insert 

11 that would have gotten Mr Carter to personalize die 

12 risk 7 

13 A No 

11 MR RILEY Your Honor, may I have a 

15 moment 7 

16 THi: COURT Yes, Sir 

17 MR RILCY Your Honor, I have no further 

18 questions 

19 THi: COURT May 1 see counsel at side bar 

20 (Side-bar conference held outside the 

21 hearing of the jury') 

22 MR WILNUR I only have one The only 

23 ihing new Ik said was package labels and talking 

24 about the federal requirements of package labels 

25 He left the impression that the rotating labels were 

Page 3569 

1 MR RILliY We call do diat 

2 TUB COURT h sounds like you can ask it 

3 in a question I'll allow it 

4 (Side-bar conference concluded, 

5 proceedings resumed before the jury) 

6 RECROSS-EXAMINATION 

7 BY MR WILNBR 

S Q 1 just have one question for you, 

9 Dr '[Tompson You just mentioned something about 

10 the package label, federally required package labels 

11 on cigarettes, do you remember 7 

12 a Yes 

13 Q Because it was mentioned that die current 

14 label is a rotating label, do you understand that 7 

15 \ Yes 

16 Q Four different labels 7 

1 7 a Yes 

18 Q And do you understand that they went on in 

19 1984 7 

20 A From what 1 understand, there was a single 

21 label thai went on in 1966, dien a roiating label m 

22 1984 

23 MR WILNBR Thank you 

24 THE COURT All right Anything else of 

25 die doctor 7 

Page 3568 

1 put on in die late ’60s, and I want -- 1 think that 

2 was new information And 1 want to clear that, that 

3 the rotating labels were -- at least either that he 

4 doesn’t know or he’s incorrect or he’s sticking to 

5 his story, whatever it is 

6 MR RILEY We’ll stipulate, Your Honor, 

7 lo whatever the date is 1 think Ik misspoke, and 

8 we will stipulate 

9 MR WILNBR He announced that die 

10 rotating labels went out m 1984 

M MR PRICHARD They’re in evidence 

12 MR WILNLK Well, 1 know, but 1 think I’m 

13 entitled to put it on Please don’t double-team me 

14 MR PRICHARD I'm sorry I’nijust 

15 reminding you 

16 MR WILNBR i understand that 1 know 

17 they're in evidenoe But this witness's testimony 

18 to a new subject which I did now cross him on which 

19 is the package, the actual label on the package, and 

20 he said something about '69 I just want to clear 

21 it up, that’s all 1 have two questions 

22 MR KILBY He was asked about the label 

23 on cross before 

24 tub COURT If you-all want to announce a 

25 stipulation. I'll consider it 

Page 3570 

1 MR RILEY No, Your Honor 

2 MR WILNBR No, Your Honor 

3 TUB COURT May he be excused 7 

4 MR WILNBR Yes, Your Honoi 

5 T11L COURT Thank you, Doclor 

6 (Witness excused) 

7 TUB COURT Mr Prichard 7 

8 MR PRICHARD Yes, Your Honor We have a 

9 short piece of evidence to put in at this time 

10 THE COURT Very'good 

11 MR PRICHARD We’d like to read die 

12 deposition of Wendy Leimngcr 

13 MR MAXWELL May 1 confer with opposing 

14 counsel 7 

15 THE COURT Yes, sir 

16 MR PRICHARD Your Honor, I would ask 

17 Ms Raeeina, who is a law student working in our 

18 office to read the deposition 

19 THE COURT Certainly Welcome, 

20 Ms Raeeina 

21 THE COURT Lady and gentlemen of the 

22 jury, you'll recall my instructions concerning your 

23 consideration of deposition testimony It's given 

24 outside of court under oath and it’s considered as 

25 if die person were here testifying live 
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Page 3573 

1 Mr Pnehard 

i a [DELETED] 

2 MR PRICHARD Your Honor, this is a 

2 Q Where were you bom, Wendy 7 

3 deposition that was taken on Wednesday, July 3, 

3 a [DELETED] 

4 1996, in Orlando And the first set of questions 

4 Q Do you mind if I call you Wendy 7 

5 are by counsel for the defense 

5 A No, not at all 

6 (The deposition of Gwendolyn Leminger was 

6 Q Where in [DELE 1 EDdid you live when 

7 then read, with Mr Pnehard reading the questions 

7 you were a baby 7 

8 and Derby Raccina reading the answers as follows ) 

8 a The north side of [DELE 1 ED] Gosh, I'm 

9 Q Can you please state your full name for 

9 not exactly sure what the address was We lived 

10 the record 

10 several different places 

11 A Gwendolyn Elizabeth Leminger 

11 Q What was die first one you remember 7 

12 Q And what name do you go by 7 

12 A 1 lived on DcPaul, D-c-P-a-u-1, Road 

13 A Wendy 

13 Q And who did you live with on DePaul Road 7 

14 Q Have you ever been to a deposition before'* 

M A My mother and father 

15 A No 

15 Q And what are their names 7 

16 Q Have you ever testified in any sort of 

16 A Marjorie Smith and James Troy Smith 

17 court proceeding before 7 

17 Q After you lived on DePaul Road, do you 

IS A No, sir 

IS remember any other addresses you lived with Marjorie 

19 0 Do you understand that you just took an 

19 and James 7 

20 oath and you have to testify honestly' 7 

20 A Yes, 1 lived in an apartment widi Grady 

21 A Yes, sir 

21 and my mom 

22 Q Just as if you were in a courtroom 

22 Q I'm sorry Let's backtrack a second You 

23 proceeding 7 

23 lived with Marionc and James Smith for how many 

24 A Yes, sir 

24 years 7 How old were you when you stopped living 

25 Q Can you please tell us where you live 

25 with James Troy Smith 7 

Page 3572 
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1 today 

1 A F1 VC 

2 A [DELETED] 

2 O So somewhere in roughly 1972 7 

3 Q Who do you live with 7 

3 A Maybe four 

4 A My husband and my son 

4 Q So at that point you no longer lived v. tth 

5 Q What is your husband's name 7 

5 him James Troy SmitJi 7 

6 A Marvin James Leminger 

6 A No, sir 

7 Q Whal is your son's name 7 

7 Q You started living with Grady when \ou 

8 A Marvin James Leminger, ill 

8 were four or five years old 7 

9 Q He's tlic third 7 

y A 1 believe five, yes, sir 

1 0 A Yes 7 

10 O And for a time you lived with Grady and 

11 A So your husband is Marvin James Leminger, 

11 Marjorie Smith in an apartment, you said 7 

12 Jr 

12 A Yes, sir 

13 A Junior, yes, sir 

13 Q Where was that apartment 7 

14 Q What is your relationship to the 

14 A A couple miles down tiic road from DePaul 

15 plaintiff, Grady Carter, in this lawsuit 7 

15 1 believe the name -- it was off Broward It was on 

16 A I was his stepdaughter for about 13 years, 

16 Broward Road I'm not exactly sure Oh, River Park 

17 1 believe 

17 Apartments It came to me 

18 Q What is your present occupation 7 

18 Q Did anyone else live with you in that 

19 A I'm a general manager for Garden Botanica 

19 apartment 7 

20 Q How long have you been married to your 

20 A No, sir 

21 husband, Marvin? 

21 Q Did any of Grady's oilier children front his 

22 A Four and a half years 

22 marriage to Catherine Nightingale Carter live with 

23 Q How old is your son 7 

23 you in that apartment 7 

24 A He's almost four 

24 A No, sir 

25 Q What is your date of birth, ma'am 7 

25 Q How long did you live in that apartment 7 
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Page 3577 

1 A I'm guessing about two years 

1 A Probably maybe two, three years later 

2 Q So from roughly 1972 to 1974, you lived in 

2 Q So roughly in 1982, ’84, '85 7 

3 the River Park Apartments'' 1 

3 A Yes, sir Probably '85 I believe 1 was 

4 a I believe so, yes, sir 

4 still in high school 

5 Q VVlicie did you move to after die River Paik 

5 Q And what was the otlicr occasion that you 

6 Apartments'? 

fi saw him since the time you stopped living with him 1 ? 

7 A Miami, Florida 

7 A At my uncle's funeral 

8 q Where did you live in Miami 1 ? Do you 

8 Q What uncle was that 7 

9 recall 7 

9 A Benjamin Sloan, my mom's brother 

10 A No, my mistake Oh, gosh, you guys ! 

10 Q Would you like a minute'? 

] i believe Miami Yes, 1 believe so 

n A No, I'm okay 

12 Q Do you recall where you lived in Miami 1 ? 

12 Q When did your Uncle Benjamin die 7 

13 A Sunrise We lived in an apartment, and I 

13 A Last year, 1 guess Gosh 

14 have no idea what the name was 

14 Q Widnn the last few' years'? 

15 Q Roughly how many years did you live in 

15 A Within the last year 

16 Miami 1 ? 

16 Q Have you spoken with Grady very much over 

17 a Less than one year , I believe, in UiaL, in 

17 the phone since you stopped living with him 7 

IS Sunrise 

18 a No, sir 

19 Q Did you also live in Atlanta for a time 

19 Q So you really don’t know much about Grady 

20 with Grady and your mom 1 ? 

20 — excuse me, let me start again 

21 a Yes After that I believe wc moved to 

21 So you really don't know that much about 

22 Peachtree City, and we were there approximately a 

77 Grady firsthand during the period after you lived 

23 year 

23 with him, is that correct'? 

24 Q And did there come a time when you moved 

24 a Yes, sir 

25 back io Jacksonville with Grady and your mom'? 

25 Q You ically don't know how much — very 

Page 3576 

Page 3578 

l a Yes, sir 

1 much about Grady firsthand after die tune that he 

2 Q When would dial be 1 ? 

2 married his present wife, Mildred Is that correct 7 

3 A Probably 1979 or ’80 Wc moved to Orange 

3 a Yes, sir 

4 Park, I believe, ’79 

4 Q Let me ask you a few questions about your 

5 Q And did there come a time dial you no 

5 mom, Marjorie 

6 longer lived with Grady 7 

6 A Okay 

7 A Yes, sir About six months after my mom 

7 Q Can I call her Marjorie 7 

S died, which was in ’82 

8 A Margie 

9 Q Wlicn did your mom die 1 ? 

9 Q Margie, Marjorie Was your mom a 

10 A May 1982, May 3rd 

10 cigarette smoker 7 

11 Q So roughly in November of 1982 you stopped 

n a Yes, sir 

12 living with Grady 1 ? 

12 Q What brand of cigarettes did she smoke'? 

13 A Right before die holiday, yes, sir, I 

13 A Vantage is die last that 1 recall 

14 believe so 

14 Q Do you remember any other brands that she 

15 Q Right before Thanksgiving 7 That’s a yes'? 

15 smoked 7 

16 A Yes, sir 

16 A I think maybe a cigarette called True 

17 Q And how much have you seen Grady since 

17 I'm not really sure 1 can't really remember 

18 that time 7 

18 Vantage was what rings a bell mostly for me 

19 A Twice 

19 Q Do you remember your mom smoking Vantage 

20 Q What were those occasions? 

20 during the period in which she was married to Grady 7 

21 A Once, 1 believe, by his request I met 

21 A Yes, sir 

22 him at the center for lunch 

22 Q Do you remember her — that Vantage was 

23 Q That's the Faa Center in Jacksonville? 

23 primarily the cigarette that she smoked 7 

24 a Yes, sir, in Hilliard 

24 a Yes, sir, that I remember 

25 Q When was that roughly 7 

25 Q But occasionally she would smoke a 
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1 cigarette called True 7 

l Q Why did he tell her not to smoke 7 

2 a 1 believe so 

2 A I would assume that it was bad for her 1 

3 0 Any other brands that she smoked on a 

3 knew that he had told her to stop smoking 

4 regular basis 7 

4 Q But your mom had known earlier smoking was 

5 A No, sir, not that 1 remember 

5 bad tor her, right 7 

6 Q What brand do you primarily remember Grady 

6 A Absolutely 

7 smoking during the time that he was married to 

7 Q Did you ever tell your mom to quit 

8 Marjorie 7 

8 smoking 7 

9 A He smoked Vantage and him and my mom 

9 A Yes, Sir 

10 smoked die same cigarette for awhile, and then 

10 Q Did you ever tell Grady to quit smoking 7 

11 Doral. 1 remember 

)i A Yes, sir 

12 Q Do you remember Grady smoking any other 

12 Q Why did you tell your mom and Grady to 

13 cigarette on a regular basis during the time that he 

13 quit smoking 7 

14 was married to your mom, Marjorie 7 

14 A Number one, 1 knew it was bad for them 

15 A Other than those two, no, sir, not really 

15 My mother's physician had told my mom to stop 

16 Q And when did your mom -- let's sec, your 

16 smoking also 

17 mom died in 1982, you told us What did she die ot 7 

17 Q But you knew'-- 

18 A Lupus erythematosus 

18 A It was preached to me that smoking wasn't 

19 Q Had she been sick with lupus many years 

19 good 

20 before 7 

20 Q Who preached that to you 7 

21 A Yes, sir 

21 A My parents 

22 Q Can you recall w'hcn she lust became sick 

22 Q Your parents being Grady and Marjorie 7 

23 with lupus 7 

23 A Yes, Sir 

24 a Early '70s 

24 Q 1 low did they preach that to you that 

25 Q Wdicrc were you living at die time when she 

25 smoking wasn't good for your health 7 I'm sorry. 

Page 35 SO 

Page 3582 

1 fust became sick wilh lupus 7 

1 they preached to you that smoking wasn't good for 

2 a Sire had been sick 1 don't dunk they 

2 your health 7 

3 diagnosed it until the time we were living in 

3 A Yes, sir, and I would certainly be in 

4 Peachtree City 

4 trouble if 1 was ever caught doing it 

5 Q Why do you remember that drey diagnosed it 

5 Q When they preached this to you, what types 

6 while you were living in Peachtree City 7 

6 of things w'ould they say 7 

7 A 1 specifically remember my mom going to a 

7 A ! mean I can't remember specific, you 

8 doctor diat she really liked, a black gentleman, and 

8 know, sentences but that it was bad for me and that 

9 iny dad -- Giady taking her 

9 it wasn't good and that 1 think it contributed to my 

10 Q Do you remember that doctor's name 7 

10 mom's condition So I was certainly aware of the 

l! A I want to say it started wath an H, but 1 

l ! situation that site shouldn't smoke 

12 honestly don't remember 

12 Q Now', you told Marjorie and Grady that they 

13 Q Do you know anyone who would lemcmbcr that 

13 shouldn’t smoke because it was bad for their health 7 

14 gentleman's name 7 

14 A Yes, sir 

15 A Yes, Grady would remember 

15 Q And this w r asn’t something that you only 

16 Q Grady would remember 7 

16 told them once or twice, right 7 

17 a Yes, sir 

17 A No, sir 

18 Q Anyone besides Grady 7 

18 O Did you tell your mom and Grady not to 

19 a Maybe my stepbrother or sister 

19 smoke many times 7 

20 Q Who would be that 7 

20 A Yes, sir, I would say many 

21 A Pat McCutclteon or Larry Carter 

21 Q But I guess your point was that you told 

22 Q Do you remember lhat doctor in Adanta 

22 them to quit many, many times? 

23 telling your mom anything about smoking or hearing 

23 A Yes, sir 

24 that the doctor told your mom about smoking 7 

24 Q How did you know that smoking w'as bad for 

25 A Yeah. He told her not to smoke 

25 your liealth 7 
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Page 3585 

l A My parents told me, Grady and my mom 

i A My parents got, I know. Reader's Digest 

2 MR PRICHARD Page 19 

2 MR PRICHARD Next page, line two 

3 Q Do you recall either your mom or Grady 

3 Q Do you remember Time or Newsweek 7 

A ever making a serious attempt to quit smoking 7 

A a One of those two, definitely 

5 a I think they tried, but 1 don’t ever think 

5 9 Do you remember which one 7 

6 it was more than maybe a day or two that 1 was aware 

6 A I'm not real sure 

7 of 1 think mostly they talked about it more than 

7 Q What about newspapers 7 Did you have a 

8 really doing anything 

8 newspaper subscription 7 

9 Q Do you remember your mom and Grady ever 

9 A Daily, yes, sir 

10 talking about a smoking cessation clinic or a stop- 

10 Q Would Grady read the newspaper daily 7 

11 smoking clinic that was being organized at Hilliard, 

11 A Yes, sir 

12 at the Faa Center at Hilliard 7 

12 Q He would read the Reader's Digest, as 

13 a I vaguely remember Grady coming home and 

13 well 7 

14 talking about that with my mom 

14 A Yes, sir He usually read ihc paper when 

15 Q Like at the dinner table or something 7 

IS lie came home from work 

16 a Yes We did dinner every' night, so I'm 

16 Q But he would read Reader's Digest, as 

17 sure that's one of the times we discussed it 

17 well 7 

IS Q Did Grady say that lie was participating m 

is a Yes, sir 

19 tire program 7 

19 Q And lie read Time or Newsweek, you just 

20 a No, he didn't He didn't do it 

20 don't remember which one 7 

21 Q He didn't 7 

21 A Yes, sir Pin not exactly sure which 

22 a No, 1 don't believe he did 

22 Q How would you characterize -- or 

23 Q He didn't participate in die program 7 

23 categorize Grady in terms of intelligence 7 

2 A \ No, sir, ! don't believe so 

24 A One of the smartest men I'm sure I'll ever 

25 Q Did Grady tell you why he wasn't 

25 know 

Page 3584 

Page 3586 

1 participating in the program 7 

1 Q Why do you say that 7 

2 a No, sir, not that 1 can remember 

2 a The w'ay fie presents himself, growing up 

3 Q Do you smoke 7 

3 around him He's very' intelligent, very smart, 

a a Yes, sir, sometimes 

4 everyday smart, business smart 

5 Q When was the first time that you smoked a 

5 Q Is Grady someone who can be easily duped 7 

6 cigarette 7 

6 A No, sir 

7 a Probably about a week or two after my mom 

7 Q Did Grady have a good memory 7 

8 died 

8 A Yes, sir 

9 Q And where did you get the cigarette 7 

9 MR PRICHARD Page 23, line 24 

10 A 1 snuck them from my dad, from Grady 

10 O Wendy, when you were telling Grady not to 

ll Q Why did you have to sneak them from Grady 7 

11 smoke, was one of the things that you communicated 

12 a Because I'd be in trouble if 1 got caught 

12 to him that smoking was bad for his health 7 

13 Q 1 low do you know that you'd be in trouble 

13 a Yes, sir I'm sure, yes, sir 

14 if you got caught 7 

14 Q So that was one of the things that you 

15 A My parents taught me right from wrong, and 

15 told him when you told him 7 

16 that was one of tie things that I should not do 

16 A Well, it was conveyed to me that it was, I 

17 Q You shouldn't steal and you shouldn’t 

17 believe, going to make my mom's condition worse, so 

18 smoke, I guess 7 

18 yes, I don't recall relaying it to just my mom. 

19 a Exactly Yes, sir, cither 

19 saying it to him also that it would be bad. 

20 Q Do you remember while you lived with Grady 

20 Q It was bad for his health 7 

21 and your mom whether any magazines used to come to 

21 a Yes 

22 the house by subscription 7 

22 0 Not just that it was bad for your mom’s 

23 A Yes, sir, several 

23 health, but also that it was bad for his health 7 

24 Q What magazines in particular do you 

24 A No, 1 was speaking to both of them, yes. 

25 recall 7 

25 sir 
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1 Q You were concerned that Grady would get 

2 sick because of his smoking 17 

3 A Yes, sir 

4 MR PRICHARD Page 25 The next senes 

5 of questions, Your Honor, are by counsel for 

6 plaintiff 

7 Q As I understand your testimony, you first 

8 came to live with Grady Carter and your mother in 

9 the same household in 1972 when you were about five 

10 years old 7 

11 A Yes, sir 

12 Q And you were about -- or then about five 

13 years old 7 

14 a Yes, sir 

15 Q And you lived continuously with your 

16 mother and Mr Carter until about six months after 

17 your motlicr died, which would have been about -- you 

IS would have left the household, left Mr Carter about 

19 November of 1982 7 

20 A Yes, sir 

21 Q And you would have been at that time 15 

22 years old, is that correct 7 

23 MR PRICHARD Next page, 26, line one 

24 a Yes, sir, 1 was 

25 MR PRICHARD Page 27, line 15 

Page 3589 

1 THE bailiff Court is in recess until 

2 5 00 

3 (Jury exits and recess at 4 55 p m ) 

4 (Change of reporters) 

5 (Jury absent) 

6 THF BAILIFF All rise This court is 

7 again in session Etc seated, please 

8 THE COURT Have you-all had a chance to 

9 talk 7 

10 MR WIENER There was some message passed 

11 about rebuttal 

12 THE COURT Yes, Sir 

13 MR WlLNER Presently we do not have a 

14 rebuttal 

15 THF. COURT And is that in light of the 

16 documents that arc still being considered 7 

17 MR WiLNER No, we haven't had a chance 

18 to consider the documents so (here may be a document 

19 rebuttal We don't anticipate a witness rebuttal 

20 But certainly wlxm we go back on our case we'll have 

21 some documents to move in. We haven't had a chance 

22 to go all the way through that stack 

23 If 1 may make a suggestion in terms of 

24 timing, if there is more testimony to read 1 would 

25 suggest we do it while the jury is here, get it over 

Page 3588 

1 Q And the next question is, how old were 

2 you when you told your parents that they should not 

3 smoke 7 

4 A How old was l 7 

5 Q Yes, if you recall how old you were when 

6 you began telling your parents that they should not 

7 smoke 7 

S A 1 believe it was probably about the tilth 

9 or sixth grade 1 think 1 was probably about ten 

10 years old 

11 MR PRICHARD Page 28 

12 Q And you also mentioned that you heard your 

13 parents discussing efforts to quit smoking 9 

14 A Yes, sir 

15 Q Do you have any independent knowledge of 

16 how many times Mr Carter may have tried to quit 

17 smoking unsuccessfully? 

18 A Numbers, no 1 think it was several 

19 MR PRICHARD I believe that concludes 

20 the reading of the deposition, Your Honor 

21 THE COURT All right Thank you Let me 

22 see counsel at side bar just a moment, please 

23 (Side bar, Court and counsel) 

24 THE COURT We’ll stand in recess until 

25 5 00, lady and gentlemen 

Page 3590 

1 with unless it's too long, and take the documents 

2 back tonight so we can decide - we do also have a 

3 set of stipulated medical records dial's in die 

4 works, but we don't evidently have that right now 

5 Is that right 7 

6 1 don't mind if defendant doesn't formally 

7 rest today, but I’d like to get the testimony over 

8 if we can 

9 MR PRICHARD Your Honor, in terms of our 

10 order of proof, I would much prefer to read the 

1 1 short excerpts diat we designated to counsel, and we 

12 can state to the Court we have no intention of 

13 calling any additional live witnesses The excerpts 

14 from Grady and Mildred Carter's deposition that we 

15 discussed with counsel is all die testimony that we 

16 intend to offer in our ease 

17 THE COURT But you prefer not to offer it 

18 now 7 

19 MR PRICHARD I prefer to wait until we 

20 get the exhibits in that arc coming in and then make 

21 that the conclusion, rather than the end of the case 

22 being handing them some paper and putting some paper 

23 up here in front of the clerk I'm not sure which 

24 is more bonng or which is less boring, Your Honor, 

25 but that's what we're thinking today 
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] MK wjLNbR Your Honor, wc want to make 

2 sure that wc don't mislead anybody Wc will reserve 

3 the right to rebut until the testimony is closed 1 

A know wc have that right 1 was giving a guidance to 

5 the Court that ] don't intend to If there is 

6 something carried over until tomorrow', it may change 

7 my feeling about wlictlier 1 need to rebut 

8 MR PRICHARD Well, he knows exactly what 

9 w'c’rc going to read, Your Honor So if he knows 

10 exactly what we're going to read, tlien he ought to 

11 know exactly what he's going to rebut 

12 MR WILNER Well, that's my position 

13 MR PRICHARD I understand your position 

14 MR W1LN1IR Okay 

15 Till-COURT Do you-all Ime proposed jury 

16 instructions ready 7 

17 MR MAXWELL Yes, Your Honor 

18 Till- COURT Defendants 7 

19 MR PRICHARD Wc do. Your Honor 

20 THE COURT Okay Let me see you at side 

21 bar just for a minute 

22 (Side bar, Court and counsel) 

23 THE COURT Mr Forte, would you bnng the 

24 jury' in, please 

25 THE BAILIFF Yes. Sir 

Papa 3593 

1 

2 COURT CERTIFICATE 

3 

STATE OF FLORIDA ) 

4 ) 

COUNTY OF DUVAL ) 

5 

The following individually named 

6 reparten certify that wc w=re authonzrd to 
and did tlrmsgraphirjlly report thr forty,Ding 

7 procecdiTKi and thai Ihe transcript u a true 
and complete record of our Reno^raphjc note*. 

8 

We further certify the anginal transcript 

9 herein will be delivered to J W Prichard, Jr , 

E*q , attorney for defendant, for Tiling with the 

10 court or hu tafekeeping 

11 DATED this 6th day of August 1996 

12 

13 

|4 (Porm throuRh ) 

Georgia J Wurcgcart, RPR 

15 

16 

17 

(Pafccs through ) 

18 Sandra Crow ley CSR,CM 

19 

20 

21 (Pa*cs through ) 

F Darlene Rjclcetion 

22 

23 

24 

25 

Page 3592 

1 (Jury present) 

2 THE COURT You don't need to get into tlic 

3 box, lady and gentlemen, unless you just want to 1 

4 suspect you’re probably tired of being in licrc 

5 We’re going to be in recess until 9 00 

6 tomorrow’ morning Thank you Have a good evening 

7 THE BAILIFF All rise This court is in 

8 recess until 9 00 tomorrow morning 

9 (The proceedings were adjourned at 

10 5 10 p m , to be reconvened Wednesday, August 7, 

11 1996, at 9 00 a m ) 

12 - 

13 

14 

15 

16 

17 
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19 

20 

21 

22 

23 

24 

25 
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